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PREFACE. 

mHIS volume is published as a supplement to the new Consolidated 
1 Digest, 1836-1909. It contains the cases published in the four series 
of the Indian Law Reports, the Law Reports, Indian Appeals and the 
Calcutta Weekly Notes, for the year 1913. 

The different sets of Law Reports in which the same cases have been 
published, are specifically noted in the Table of Cases. 

For easy reference, several words and phrases, which are expounded 
in the judgments digested in this volume, are given in a separate list, m 
alphabetical order, under the heading “ Words and Phrases. ” 


High Court, Calcutta : 
The 10th July, 1914. 


R. D. Bose. 
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A 

ABANDONMENT. 

See Landlord and Tenant. 

I. Xi. B 40 Calc. 870 

See Trade-mark. 

I. L K. 40 Calc. 814 

ABATEMENT OF BENT. 

#ee Mining Lease . L. B. 40 I. A. 223 

ABKABI ACT (BOM. V OF 1878). | 

- ss 16, 43 — License under the Act to sell j 

country liquor — Prohibition to sell , transfer or sub - | 
let the licensee's right — Partnership not prohibited . 
Defendant 1 obtained a license under the Abkari 
Act (Bom. Act V of 1878) to sell country liquor. 
One of the conditions of the license was that the 
u licensee shall not sell, transfer to another person, 
or sub-let his right to sell country liquor obtained 
under the license and he shall enter into no kabu- 
hyat for the exercise of the said right, which, 
in the opinion of the Collector, is of the nature 
of a sub-lease.” By the preamble of the license 
the licensee was given, subject to the conditions 
expressed subsequently, an exclusive right to 
sell country liquor m the shop for one year from 
the 1st April 1904. After obtammg the license 
the defendants admitted the (deceased) plaintiff 
as a partner m the business and the latter brought 
a suit for an account of what was due upon the 
partnership. A question having arisen as to 
whether the contract for partnership was forbidden 
by law and opposed to the pohcy and general j 
tenor of the Act and, therefore, not enforceable j 
m a Court of law. Held , that the omission m the i 
license sanctioned by Government m the year 1 
1903 of all reference to the question of sub-lettmg 
a part of the right to vend or of admitting persons j 
into the business only pomted to the inference | 


ABKABI ACT (BOM. V OF 1878)— conid, 

- — - s 16 — contd . 

that the Abkari authorities had decided not to 
prohibit the taking up of other persons mto part- 
nership m the profits derived from the selling of 
liquor under an Abkari license. Karsan v. Gatlu 
Shiv aji (1912) . . L L. B. 37 Bom. 320 

, ss. 32, 67 — License to sell country liquor 

— Collector suspending and cancelling the license — 
Suit against Government by licensee for damages — - 
Filing of the suit after the allowed period — Collector's 
action done bond fide — Liability to be sued — Acts 
done in performance of statutory duties. The plaint- 
iff was granted a license to sell country ^ liquor 
for the year beginning with the 1st April 1910, 
on lus executing an agreement, under s. 31 
of the Abkan Act (Bombay Act V of 1878), on 
the 14th March 1910. The Collector informed 
the plaintiff on the 31st March 1910, that his license 
i was suspended ; and on the 6th of April following, 
he intimated to the plaintiff that the license was 
cancelled on the ground that he suspected that 
| the pl ain tiff had given secret bribes to the Collec- 
tor’s Head Clerk. The plaintiff appealed against this 
order, first to the Commissioner and then to Govern- 
ment, but in each case was unsuccessful. On 
! the 30th March 1911, the plaintiff filed the present 
suit against Government to recover damages 
: consequent upon the cancellation of his license, 

| The lower Court dismissed the suit as barred by 
the provisions of s. 67 of the Bombay Abkari 
Act (Bombay Act V of 187S), first, because the 
Collector has acted bond fide in pursuance of the 
Act, and secondly because the suit was not 
instituted within foui months from the date of 
the Act complained of. On appeal : Held , that 
the Act complained of being the Collector’s Act 
of revoking the plaintiff’s license on the 31st 
March 1910, the suit was instituted beyond the 
time-limit prescribed by s. 67 of the Abkari 

B 
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ABKARI ACT (BOM. V OP 1878)— 

concld 

s. 32 — contd. 

Act (Bombay Abkari Act V of 1878). Held , 
further, that section 67 barred the suit, inasmuch 
as the Collector had done the act bond fide and 
m pursuance of the statute. Per Curiam : If 
any public or private body charged with the 
execution of a statute honestly intends to put 
the law m motion and really and not unreason- 
ably believes in the existence of facts, which, if 
existent, would justify his acting and acts accord- 
ingly, his conduct will be in pursuance of the statute 
and will be protected Hermann v. Seneschal , 
32 L. J. C. P. 43, and Spooner v. Juddow, 4 Moo 
I. A. 3S3. followed, Dhondu Dagdu v Secre- 
tary of State for India (1912). 

I. Xi. R. 37 Bom. 101 

s. 43. 

See Wadhwan Civil Station. 

I. Xi. R. 37 Bom. 152 

ABWAB. 

Illegal cess — Rent — 

Bengal ^Tenancy Act (VIII of 1885), s 74 — Re- 
gulation VIII of 1793, ss. 54 and 55 — Con- 
tract. If, upon a fair interpretation of the terms 
of the contract, the su n claimed can be deemed 
part of the actual rent, the tenant is bound to 
pay it; if, on the other hand, the sum claimed 
can only be regarded as *n imposition m addition 
to the actual rent, the stipulation for its pavment 
is void. Under a lease of certain lands the 
yearly rent was specified as assessed at a certain 
rate, and at the end of the lease, in a clause 
entirely distinct from the one wherein the 
rent was assessed, a provision was made for 
the delivery of husk, which was not expressly 
or by implication made part of the rent The 
plaintiffs brought a suit for arrears of rent on 
the basis of this lease, claiming a deduction of a 
certain sum of money for unculturable lands, 
and seeking to recover arrears of rent besides 
husk. They further claimed cesses upon the 
amount stated to be rent, and not upon the 
amount claimed as price of the husk : Held, that 
the sum claimed as the value of the husk did 
not form part of the consolidated rent, but was 
an independent item falling within the descrip- 
tion of an imposition m addition to the actual 
rent. Sonnum Sookul v. Shaikh Elahee Buksh , 7 
W .R. 453 , Raj Narain Mitra v. Panna Chand 
Singh, 7 C.W . N. 203, Gayratulla Sardar v Girish 
Chandra BhaumicJc , 12 C. W. N 175, Krishna 
Chandra Sen v. Susila Soondary Dassee, I L.R. 26 
Cede . 611, Sreekanta Prasad v. Irshad Ali Sircar, 
16 C. L. J. 225, approved. Radha Char an Ray 
Chaudhury v. Golak Chandra Ghose, I L . R. 
31 Calc. 834, distinguished. Pilukhdari Singh v. 
ChuThan Mahton, I. L.R. 17 Calc . 131, Radha 
Prasad Singh v. Bed Kowar Koeri , I. L.R. 17 Calc. 
726, referred to. Mathura ?Prasad r v. Tota 
Singh (1912) . . I^L. R. 40 Calc. 806 

ACCOUNT, 

See Partnership XJI». R.J37 Bom. 158 


ACCOUNT — concld. 

suit for — 

See Common Manager. 

I. L. R. 40 Calc. 150 

See Dekkhan Agriculturists 9 Belief 
Act (XVII of 1879), s 15 B. 

I. D. R. 37 Bom. 614 

— Principal and Agent — 

Proprietor appointed by the co-proprietors as Com- 
mon Manager for payment of joint debts, whether 
an agent of the latter and of the heirs of a deceased 
j propnetor — Limitation — Limitation Act (IX of 
j 1908), Sch. I, Art. 89 — Plea of Limitation under 
t the Act taken on remand after previous unsuccessfid 
| plea of limitation under Act VIII of 1869, s. 30. 

| A proprietor appointed by the other co -proprie- 
tors of an estate as common manager thereof, for 
the purpose of realizing its profits and appro- 
priating them to the payment of their joint debt, 
is an agent of the other proprietors and of the 
j legal representatives of a propnetor since deceased 
within Art 89 of the Limitation Act (IX of 
1908), and the period of limitation of a suit for 
accounts brought by the latter against such 
manager is governed therebj^. Where repeated 
demands for accounts were alleged m the plaint to 
have been made, but the dates were not men- 
tioned nor proved, and the demands appeared 
to have continued to the termination of the 
agency, it was held that limitation commenced 
to run from the date of the termination of the 
agency A plea of limitation under the Limita- 
tion Act may be r .isei on the hearing after the 
remand of a case by the High Court notwith- 
standing the failure of a similar plea taken only 
under s 30 of Act VIII 1869 on the first hearmg 
in the Court below. Chandra Madhab Barua v. 
Nobin Chandra Barua (1912). 

I. L. R. 40 Calc. 108 

ACCRETION. 

Island formed in the 

mouth of a river subsequently becoming joined to 
the mainland, ownership of. Where an island is 
formed in the mouth of a river, which subsequently 
becomes part of the mainland through the 
drying up of the intervening channel, the increase 
being perceptible or sudden, the land which 
formed the island is not an accretion to the main - 
land but merely an “ adjunction ” and the owner 
of the mainland obtains no proprietary rights 
therein as against Government. Suriya Bao 
Bahadur i>. The Secretary of State for India 
(1913) . . . . I. Ii. R, 36 Mad 57 

ACCUSED. 

statement by — 

See Defamation I. Xi. R. 40 Calc* 433 

ACKNO WBEDGMENT. 

See Limitation Act (XV of 1877), s. 19 
and Sch. II, Art. 148. 

I. X,. R. 35 AIL 227 
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ACKN OWIiEDG-ME WT — concld. 

See Limitation Act (IX of 1908), s. 19. 

I. Ii. R. 35 All. 437 

See Registration Act (III of 1877), 
s. 17 (n). I. L. R. 35 All 202 

See Stamp Act (II of 1S99), ss. 2 (25), 
62 and 63 . I. L. R. 35 A 11. 290 

ACQUIESCENCE. 

See Adverse possession 

I. L,. R. 40 Calc. 173 

See Hindu Law — Alienation. 

I. L. R. 40 Calc. 966 

ACT. 

1846—1. 

See Pleaders Act 

1850— XXI. 

See Removal of Caste Disabilities 
Act. 

1856— XV. 

See Hindu Widows’ Remarriage Act. 

1859— XI. 

See Revenue Sale Law 

See Sale for Arrears of Revenue. 

1859— XIII. 

See Workmen’s Breach of Contract 
Act 

1859— XIV. 

See Limitation Act, 1859. 

1860— XLV. 

See Penal Code. 

1861— V. 

See Police Act. 

1863 — XX. 

See Religions Endowments Act. 

1864—11. 

See Aden Courts Act. 

1865— III. 

See Carriers Act. 

1865— X 

See Succession Act, 

I860— IV. 

See Divorce Act. 

1870— VII. 

See Court-fees Act. 

1870— XXI. 

See Hindu Wills Act, 


ACT — contd , 

1871— IX 

See Limitation Act, 1871. 

1871— XXIII. 

See Pensions Act. 

1872—1 

See Evidence Act. 

1872— IX. 

See Contract Act. 

1873— X. 

See Oaths Act. 

1874— III. 

See Married Women’s Property Act. 

1875— IX. 

See Majority Act. 

1877—1. 

See Specific Relief Act. 

1877— III 

See Registration Act. 

187 7— XV. 

See Limitation Act, 1877. 

1878— XI. 

See Arms Act. 

1879— XVIII. 

See Legal Practitioners Act. 

1881— V. 

See Probate and Administration Act. 

1881— XVIII. 

See Central Provinces Land Revenue 
Act. 

1882— II. 

See Trusts Act. 

1882— IV. 

See Transfer of Property Act. 

1882— V. 

See Easements Act. 

1882— VI. 

See Companies Act. 

1882— XIV. 

See Civil Procedure Code, 1882. 

1885— VIII. 

See Bengal Tenancy Act. 

1885 — XVII. 

See Central Provinces Government 
Wards Act. 

b 2 
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ACT — contd. 

1886—11. 

See Income-Tax Act. 

1887— VII. 

See Suits’ Valuation Act. 

1887 — IX. 

See Provincial Small Cause Courts 
Act. 

1887 — XII. 

See Civil Courts Act. 

1887— XVII. 

See Punjab Land Revenue Act. 

1889— IV. 

See Merchandise Marks Act. 

1889— VII. 

See Succession Certificate Act. 

1890— VIII. 

See Guardians and Wards Act. 

1890— IX. 

See Railways Act. 

1890— XI. 

See Prevention of Cruelty to Animals 
Act. 

1893— IV. 

See Partition Act. 

1894—1 

See Land Acquisition Act. 

1897— X. 

See General Clauses Act. 

1898— V. 

See Criminal Procedure Code 

1898— XI. 

See Central Provinces Tenancy 
Act 

1899—11. 

See Stamp Act 

1899— VIII. 

See Petroleum Act. 

1899— IX. 

See Arbitration Act. 

1899— XI. 

See Court-fees Amendment Act. 

- — 1900—11. 

See Transfer of Property Amend- 
ment Act. 


ACT — concld. 

1907— III. 

See Provincial Insolvency Act. 

1908— V. 

See Civil Procedure Code, 1008. 

1908— IX. 

See Limitation Act. 

1908— XVI. 

See Registration Act, 1908. 

1909— III. 

See Presidency Towns Insolvency 
Act. 

1910—1. 

See Press Act. 

1912— V. 

See Provident Insurance Societies- 
Act. 

1912 VI. 

See Life Assurance Companies Act. 

ACTIONABLE CLAIM. 

See Transfer of Property Act (IV 
OF 1882 AS AMENDED BY ACT II OF 
1900), s. 180 I. L. B. 37 Bom. 198 

A DEN COTJBTS ACT (II OF 1864). 
s. 3. 

See Divorce Act (IV of 1869)), s. 3 (2). 

I L. R. 37 Bom. 57 

ADEN POLITICAL RESIDENT. 

See Divorce Act (IV of 1869), s. 3 (2), 

I. L. R. 37 Bom 57 

ADJUDICATION. 

See Provincial Insolvency Act. 

I. L. R. 36 Mad. 402 

ADJUDICATION ORDER. 

effect of — 

See Insolvency . I. L. R. 40 Calc. 78 

ADMINISTRATION. 

Court-fees — Inventory — 

Proceedings to amend Valuation — Limitation— -Pro- 
bate and Administration Act (V of 1881), s, 98 — 
Cowt-fees Amendment Act (XI of 1899), s. 19 H, 
sub-s. (4). The six months within which the 
Collector may move under the Court-fees Amend- 
ment Act, s. 19 K, to obtain an amended valu- 
ation of an estate in respect of which letters of 
administration have been granted, runs from the 
date of the exhibition of an inventory to satisfy 
the Probate and Administration Act, 1881, s. 98, 
and from the date when the District Judge 
holds that a sufficient inventory has been 
exhibited. Documents filed in another suit can 
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ADMINISTRATION — concld. I ADVERSE POSSESSION — contd. 


not be taken m conjunction with lists exhibited 
by an administratrix for the purpose of consti- 
tuting a sufficient inventory. Rameshwar Kumar 
v. Collector of Gaya (1913) 

L. R. 40 I. A. 236 

ADMINISTRATORS. 

disagreement between — 

See Letters of Administration. 

I. L. R. 40 Calc. 50 

ADOPTED SON. 

See Hindu Law — Alienation, 

I. D. R. 40 Calc. 966 

See Parties — Religious Endowment. 

I. Ii. R. 40 Calc. 323 

ADOPTION. 

See Hindu Law I. L R. 37 Bom, 598 

See Hindu Law — Adoption. 

See Hindu Law — Adoption. 

I. Xi. R. 37 Bom 107 

See Hindu Law — Adoption. 

I Li. R. 37 Bom. ^51 

See Limitation Act (IX of 1908), 
Sch I, Art. 118. 

I. L. R. 37 Bom. 513 

See Naikins . I. L. R. 37 Bom. 116 

Agantal Bamas of 

Zira , Punjab — Custom — AdoyAed person, an orphan 
and married — Adoption by declaration of adoption 
and subsequent treatment of adoptee as adopted son — 
Privy Council , practice of — Concurrent decisions 
on fact. In this case in which the plaintiff sued for 
a declaration of his adoption, the parties were 
Agarwal Bamas of Zira in the Punjab and the 
plaintiff being an orphan and married, the validity j 
of the adoption if made, depended upon whether 
they were governed by custom or by the Hindu . 
law. Their Lordships of the Judicial Committee j 
consideied that the Courts below had concurrently j 
found that among the class to which the parties j 
belonged the rules of Hindu Law as to adoption ! 
did not apply, and that by the custom applicable to 
that class an unequivocal declaia + ion by the adopt- | 
ing father that a boy had been adopted and the 
subsequent treatment of that boy as the adopted 
son, was sufficient to constitute a valid adoption ; 
and that, in fact, the defendant had so adopted 
the plaintiff and treated him as his adopted son. 
In accordance, therefore, with the usual practice 
as to such concurrent decisions : Held, that the 
adoption had been established. Owing, however, 
to the limited nature of the evidence as to custom 
among the Agarwal Bamas of Zira, the effect of 
the decision should be confined to the particular 
circumstances of the case. Chiman Lal v. Hari 
Grand (1913) . . I. L. R. 40 Calc. 879 

ADVERSE POSSESSION. 

See Gujarat Talukdars’ Act (Bom. 

Act VI of 1888), s. 31. 

L L. R. 37 Bom. 380 


See Hereditary Offices Act (Bom. 

Act III of 1874), ss. 11, 11 A. 

I. L. R. 37 Bom. 37 

See Limitation. 

I. L. R. 37 Bom. 224, 231 
See Limitation Act (XV of 1877), Sch. 

II, Arts. 127, 142. 

L L. R. 37 Bom. 84 

I. _ Ghatwah tenure — Non- 

payment, or discontinuance of payment of rent — Es- 
toppel — Acquiescence — Mi sit presentation — Grantor 
and grantee — Homestead land — Sale by ike Collector 
under the Public Demands Recovery Act (XI of 
1859) — Sale-certificate — Title of auction purchaser — 
Limitation Act (IX of 1908), s. 2 (8). Sch 1, Art . 
144 — Transfer of Property Act (IV of 1882), s. 
43 — Evidence Act {/ of 1872), s. 115 . At an 
execution sale under the Public Demands Reco- 
veiy Act, the light, title and interest in a 
certain homestead land forming part of a ghatwali 
tenure was sold in 1878 by the Collector. In 
the sale-certificate granted to the auction- 
purchaser the land was described as rent-free, 
and, as a matter of fact, no rent was ever 
paid to the ghatwal or anybody by the judgment- 
i debtor, or after him, by the auction-purchaser. 

| In 1888 the plaintiff, and infant of 4 years of age, 

| succeeded as ghatwal on the relinquishment of the 
j office by his father. Thereafter, by an agree- 
\ meat between the young ghatwal, the Maharajah 
j of Burdwan, who was the superior zemindar,^ and 
' the Government, the young ghatwal relinquished 
| the office on condition that the property should 
I be treated as resumed by the State to be settled 
i permanently With the Maharajah, by wdiom 
it would be granted m moharari to the retiring 
ghatwal. This arrangement was earned out and m 
1895 the plaintiff obtained the moharari settle- 
ment from the Maharajah. In 1902 the plaintiff 
attained majority, and m 1°04 he brought a suit 
to eject the representatives of the auction-purchaser 
from the homestead land and to recover posses- 
sion of the same. Held, that mere non-payment 
of rent or discontinuance of payment of rent did 
not by itself constitute adverse possession. Madan 
Mohan Gossain v Kumar Rameswar Malia, 
7 C. L. J. 615, Troyluchha Tan nee Dossia v. 
Mohima Chunder M uttuclc, 7 W It. 400, Rungo 
Lall Mundal v. Abdool Guffor, 1. L. R. 4 Calc. 
314, Poresh Xarain Roy v. Kassi Chunder Taluhdar , 
I. L. R 4 Calc. 661, Musyatulla v. Noorzahan , 
I. L R 9 Calc. 808 , Prem Suhh Das v. Bhupia, 
I. L. R. 2 All 517 , referred to. Held, aLo that in a 
suit of this description Article 144 of the Limilation 
Act must be applied, and the plaintiff as ghatwal 
did not claim through his father as his predecessor 
within the meaning of section 2 of the Limita- 
tion Act Ram Chander Singh v. Madho Kumari, 
I. L. R. 12 Calc. 484 ; L. R. 12 I. A.. 188 , referred 
to. Held, further, that the plaintiff, when 
he succeeded as ghatwal, was an infant, and 
as he commenced the present suit within three 
years from the attainment of majority, the plea 
of limitation could not be sustained. Held 



( 11 ) 


DIGEST OF CASES. 


( 12 ) 


ADVERSE POSSESSION — concld. 

further, that no title by estoppel accrued m 
favour of the purchase at the certificate sale. 
There ■was no estoppel in this case as against the 
decree holder, and the appellants, as representa- 
tives of the purchaser at the certificate sale, 
could not avail themselves of any possible estoppel 
against the Secretary of State or against the 
plaintiff as grantee from him through the Maharajah 
of Burdwan. Held , further, that even if there had 
been any estoppel available against the Secre- 
tary of State, there could have been none against 
the plaintiff , none was created by reason of what 
happened in 1888, because the estate did not 
then vest in the Crown to be granted afresh to 
the plaintiff, nor was any created by reason of 
what happened m 1895, because the so-called 
after-acquired title of the Secietary of State was 
acquired by him on condition that a clear title 
would be granted to the Maharajah of Burdwan 
as zemmdar and to the plaintiff as mokarandar 
under him The doctrine of estoppel does not 
apply where an after-acquired title is taken by 
the giantor under a conveyance made to him 
as a conduit and for the puipose of vesting the 
title m a third person. Prasanna Kumar 
Mookerjee v. Srikantha Rout (1912). 

I. D. R. 40 Calc. 173 

2. _ Hypothecation — Stranger 

in adverse possession for 12 years as against 
mortgagor — Effect of, on mortgagee's rights — Pay- 
ments of interest and acknowledgment by mortgagor , 
effect of. Adverse possession by a stranger for 
more than 12 years of a property, which is subject 
to a hypothecation not only extinguishes the rights 
of the mortgagor but bars also those of the mort- 
gagee, though the rights of the mortgagee may 
Lave been kept alive by payments or acknowledg- 
ments made by the mortgagor. Prannath Roy 
C’howdry v. Roolea Begum , 7 Moo. 1 A 323 , 355, 
Kaian Singh v Bakar Ah Khan , I L R. 5 All 
1, Anrnu v. Ramakrishna Sastn, I. L. R. 2 Mad. 
226 , 229, Ram Coomar Sein v. Piossunno Coomar 
Sein, 1. IT. R 375, and Sheoumber Sahoo v Bho- 
u anee deem Kulwar , 2 N. W. P. H G. 223, followed. 
Amiadar Mandal v. Malhan Lai Day, 1 L. R. 33 
Calc. 1015 , tnd Second Appeal No 682 of 1909 
(unreported), not followed. Heath v. Pugh , L R 

6 Q.B.D 345, and on appeal Pugh v Heath, L. R. 

7 A. C. 235, distinguished. Per Curiam . The 
lights of the mortgagee would be extinguished 
m such a case even where he is not entitled to 
possession under the mortgage, as the mortgagee 
is not without remedy against the trespasser and 
could protect his interests by proper proceedings. 
A mortgage is merely a security for the debt and a 
mortgagee’s right is to sell the interest of the mort- 
gagor in the land and a mortgage decree under 
which the land is attempted to be sold cannot 
bind persons who do not derive their title from 
the mortgagor and were not parties to the suit 
in which the mortgage decree was passed but 
claim a statutory title adversely to the mortgagor. 
Ramaswami Chetti v. Ponna Padayachi (1913). 

I. D. R. 36 Mad. 97 


AGARWAL EANIAS OF ZIRA. 

See Adoption . I. L. R. 40 Calc, 87# 

AGENT. 

See Account, suit for 

I. Ii. R. 40 Calc. 108 

AGGREGATE OE SENTENCES. 

See Appeal . I. L. R. 40 Calc. 631 

See Criminal Procedure Code, ss. 35,. 

408 . . I. L. R. 35 All. 154 

AGRA TENANCY ACT (II OF 1901), 

s. 4, Ch. X — “ Land ” — Resumption 

of rent-free grants — Grove-land — Suit for iesump~ 
tion of grove-land not maintainable m Revenue 
Court. Held, that grove-land not being “ land 
held for agricultural purposes ’’ within the meaning 
of s. 4 (2) of the Agia Tenrncy Act, 1901, nor, 
“ land ” within the meaning of Chapter X of the- 
Act, no suit will lie m a Revenue Court for 
resumption of rent-free grant of grove-land. 
Sheomangal v. Sardar Singh, 6 A L J 749 , and 
Megh Singh v Nasar Fatima, Select decisions of 
1911 , No. 4, referred to. Hadi Hasan Khan v, 
Pati Ram (1913) . . I. X,. R. 35 All. 200 

ss. 11, et seq. — Occupancy holding — 

Mahant — Mahant capable of acquiring occupancy 
rights for the benefit of the math which he represents „ 
Held, that the Mahant of a math, just as much as 
any other tenant who holds for his own personal 
benefit, can acquire occupancy rights under the 
provisions of the Agra Tenancy Act, 1901, for the 
benefit of the math which he represents. Parma- 
nand Singh v. Mahant Ramanand Gir. 

I. L. R. 35 All. 474 

. s. 20 — Occupancy holding — Mortgage 

— Sub-mortgage by mortgagee of occupancy 
holding — Rights of sub -mortgagees. Where the 
usufructuaiy mortgagee of an occupancy holding 
purported to sub-mortgage his mortgagee rights . 
Held, that the sub-mortgagees were entitled to a 
money decree against their sub-mortgagor for the 
money advanced by them. Balgobind Bbagat 
v Nagina Misir (1913) . I. L R. 35 AIL 405 

ss. 28, 29, 30, 34 — -Exproprietary 

tenant — Mortgagee from exproprietary tenant holding 
ovei after ejectment of mortgagor — Rent not fixed by 
agreement or by a decree of the Oouit — Right of 
zamindar to recover rent. G and H were Zammdars 
who owned some sir land and an occupancy hold- 
ing. They executed a usufructuary mortgage of 
their sir land and occupancy holding in favour 
of K and the predecessor of J. In execution 
of a money decree against G and H their zammdari 
rights were sold and P purchased the same. 
Subsequently, in execution of -a decree for arrears 
of rent, P got G and H ejected by the Revenue 
Court. ^ Later on P got K and J the mortgagees 
also ejected by the Revenue Court. P then 
brought a suit against K and J for arrears of 
rent for the period between the ejectment oijG 
and H and their own ejectment. Held that P 
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AGRA TENANCY- ACT (II OP 1901)— 

contd, 

s. 28 — concld. 

was not entitled to recover the rent in regard to the 
period of time between the two ejectments as the 
rent had not been fixed either by agreement between 
the parties or by a decree of Court Kamta Prasad 
v P anna Lal (1912) . I. R, R. 35 All . 123 

s. 34 — Defendant m possession of 

land without consent of owner — Ejectment of defend- 
ant through Revenue Court — Subsequent suit for 
rent — Cause of action — Misjoinder of causes of 
action — Civil Procedure Code, 1908 , Order 11, 
rule 2 On a partition of certain revenue- 
paying property some land which fell to the 
plaintiffs share remained in possession of the 
defendant, who refused to vacate it. The plaintiff 
sued the defendant for ejectment m the Revenue 
Court The defendant pleaded that he was an 
ex-proprietary tenant, but the Court held him 
to be a non-occupancy tenant and ejected him. 
The plaintiff then brought the present suit under 
s. 34 of the Agra Tenancy Act, 1901, for 
rent of the land held by the defendant during 
the period prior to his ejectment as land occupied 
by the defendant without the plaintiffs consent. 
Held , that the defendant, being m occupation 
of the land without the consent of the plaintiff, 
was liable to pay rent therefor, under s. 34 
of the Agra Tenancy Act, and further that the 
claim could be maintained notw ithstandmg that 
the defendant was not m possession at the date of 
the suit. Sheo Gopal Pande v Thahur Baldeo 
Singh , 8 All L. J - 1087, distinguished. Held, 
further, that the suit was not barred by reason 
of the plaintiff having m his previous suit for eject- 
ment tieated the defendant as a tenant. Held , 
also, that the plaintiffs cause of action under 
s. 34 of the Agra Tenancy Act was no part 
of his cause of action to recover possession of the 
property, and could not be joined in the previous 
suit, and the present suit was, therefore, not barred 
by the provisions of the Code of Civil Procedure, 
O. IX, r. 2. Nandan Singh v Ganga Prasad 
( 1913) . . . . I.LE.35 All. 512 

ss 58, 200 — Appeal — Question of 

proprietary title — Defendants setting up a title as 
mortgagees of the proprietary rights In a suit for 
ejectment under s 5S of the Agra Tenancy 
Act, 1901, the defendant* pleaded that they Were 
not tenants but mortgagees of the proprietary 
rights of which the plaintiff was alleged to be 
the purchaser of the equity of redemption. Held, 
that this amounted to a distinct claiming of a pro- 
prietary title or at least of a portion of the 
bundle cf rights which go to make up a pro- 
prietary title and the appeal would he to the 
District Judge. Kalyan Mal v. Samand (1913). 

I. Xs. R. 35 AIL 157 

, ss. 79, 95 — Jurisdiction — Landholder 

and tenant — Occupancy holding — Suit for decla- 
ration that plaintiff is heir of deceased occupancy 
tenant and for possession of holding — Practice — 
Useless declaration refused. The son of a deceased 


AGRA TENANCY ACT (II OF 1901)— 

concld , 

s. 79 — concld .3 

occupancy tenant filed a suit against the zamindar 
m the civil Court ( 1 ) to have^it declared that he 
was the son and lawful heir of the late tenant, 
and (ii) for possession of the occupancy holding 
held by him. The plaintiff had been ejected more 
than tw'o years before suit Held, that although 
so far as the first relief claimed was concerned the 
suit might be cognizable by a Civil Court, so far 
as the second relief was concerned the plaintiffs 
remedy was by suit under s. 79 of the Agra 
Tenancy Act, and, inasmuch as the time for fihng 
such a suit had long since expired, there was no 
object to be gained by granting the first relief. 
The entire suit w'as accordingly dismissed. Don 
Lal v. Sardar Singh , 5 All. L. J 5H , referred to. 
Birham Khushal v . Semera (1913). 

I. L. R. 35 AH. 299 

s. 95 — Civil and Revenue Courts 

— Jurisdiction — Dispute between two rival claimants 
to a tenancy Held , that the question of title to a 
tenancy ^rising between rival claimants to that 
tenancy is a question which is cognizable by a 
Civil Court and is not a matter coming within 
the purview of s. 95 of the Agra Tenancy 
Act, 1901. Bhup v. Ram Lal, 1 . L. R . 33 AIL 
795, followed. Zubeda Bibt v. Sheo Charan , I L 
R. 22 All 83, and Hamid Ah Shah v. Wilayat 
Ah, I. L . R. 22 All 93, referred to. Jagan 
Nath v. Ajudhia Singh (1912). 

I. Xi. R. 35 All. 14 

s. 199 — Cnnl and Revenue Courts — 

Jurisdiction — Appeal — Question of proprietary right 
The plaintiff sued in the Revenue Court to eject 
the defendant alleging that the land m suit was 
his occupancy holding and that the defendant 
was his sub-tenant. The defendant pleaded that 
he Was a co-sharer m the village and that the 
land m suit was his Uiud-kasht. Held, that no 
question of proprietary title was raised by the 
pleadings, and that no appeal, therefoie, lay to the 
District Judge from the order of the Assistant 
Collector who had decided the case m the first 
instance Dal Chand v. Shamla, 2 AIL L. J. 176 , 
dissented from. Udit Tiwari v. Bihari Pande 
(1913) . . . I. L. B. 35 AIL 521 

AGREEMENT. 

construction of — 

See Maha-Brahman. 

I. L. R. 35 AIL 412 

AGREEMENT AGAINST PUBLIC 
PeLICY. 

See Land-lord and Tenant 

I. L. R. 35 AH. 19 

Contract Act {IX 

of 1872), s, 23 — Compromise forbidden by law — 
An agreement to compound a non-compoundable 
offence, void — Criminal breach of trust — Mortgage — 
Illegal consideration. It is contrary to public 
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AGREEMENT AGAINST PUBLIC 
POLICY — concld. 

policy to compound a non-compoundable criminal 
case, and any agreement to that end is wholly 
void in law .* Held, therefore, that a mortgage bond 
•executed by a gomastha m favour of his master 
for withdrawal of a prosecution for criminal breach 
of trust, which is not compoundable under the 
■Criminal Procedure Code, is void (though a settle- 
ment out of Court had been suggested by the Magis- 
trate) , and a suit by the master to enforce such 
a bond is not maintainable Nubbee BuTcsh v 
Hiiujon , 8 W. R 412 , commented on. Majibar 
Rahman v. Muktashed Hossein (1912). 

I. L. R. 40 Calc. 113 

AGREEMENT OE SALE. 

See Transfer of Property Act (IV of 
1882), s. 54 . I. L. B. 37 Bom. 53 

AGREEMENT TO COMPOUND NON- 
COMPOUND ABLE OFFENCE. 

See Agreement against Public Policy. 

I. L. L. 40 Calc. 113 

AGBEEMENT TO SEPABATE. 

See Contract Act (IX of 1872), s. 25. 

. I. L. B 37 Bom. 280 

AGRICULTURIST. 

See Agriculturists in the Punjab. 

See Civil Procedure Code (Act V of 
1908), s. 60 . I. L. B. 37 Bom. 415 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s. 2 

I. L. B. 37 Bom 97, 398 

See DEkRHAN Agriculturists’ Reltef 
Act (XVII of 1879), s. 20 

I. L R. 37 Bom. 486 

AGRICULTURISTS IN THE PUNJAB. 

custom of — 

See Hindu Law — Alienation. 

I. L. B 40 Calc. 288 

AHIBS. 

See Hindu Law — Adoption. 

I. L. R. 35 All, 263 

ALIENATION. 

See Hindu Law — Alienation. 

I. L. B. 40 Calc. 721 
See Huidu Widow. 

I. L. B. 40 Calc. 555 
See Impartible Zamindari. 

I L. B. 36 Mad. 325 
See Limitation . I. L. B. 37 Bom. 231 
See Mortgage . I. L, B. 40. Calc. 342 

by father — 

See Hindu Law — Alienation. 

I L B. 40 Calc. 966 


ALIENATION — concld . 

by tenure holder — 

See Malabar Law 

I. L B. 36 Mad. 380 

— by widow — 

See Limitation Act (IX of 1908), ss. 6 

AND 125 . I. L. R. 38 Mad. 570 

during execution — 

See Transfer of Property Act (IV of 
1882), s 52 I. L. R 37 Bom. 621 

power of — 

See Shebait . I. L. B. 40 Calc. 895 

ALIY ASANT AN A LAW. 

— Separate maintenance 9 

grounds for — Wh-at are proper grounds A member 
of the Aliyas ant ana or Marumakkathayam tarwad 
will be entitled to separate maintenance from the 
tarwad if there are good grounds for such allot- 
ment. What are proper grounds will depend 
upon the circumstances of each case. The cases 
show that Where there is substantial inconvenience 
m living in the family house either on account 
of want of room there or because there are quarrels 
which make it uncomfortable to a member to live 
there and where there are several houses belonging 
to the tarwad and a member lives in one of them 
and where the kama van’s conduct has afforded a 
valid excuse for a member living away from the 
tarwad house separate maintenance may be 
awarded. There may be other grounds which on 
social or economical reasons may be considered 
proper. Though a member of an Aliyasantana 
or Marumakkathayam tarwad may not be en- 
titled to a partition or a specific portion of the in- 
come which may be an indirect method of enfoicmg 
a partition, he is still a co-oWner With the karna- 
van of the tarwad property, and he may in a 
proper case be entitled to separate maintenance. 
Waiver (arising from conduct, etc ) is a good plea 
to a claim for past maintenance. Raja Y erlagadda 
Malhkarjuna Prasadu Nayudu v. Raja Y erlagadda 
Durga Prasada Nayudu , I L. R 24 Mad. 147 , 
followed. Considering the special and common 
expenses which a ye j man or kamavan has to incur 
out of the income of the family it is wrong to award 
a numerically proportionate share of the income 
to any particular member. The law as to the 
respective rights of a yejman or karnavan and 
the junior member of the tarwad, discussed with 
reference to decided cases. Maradevi v. Pam- 
makka (1913) . . I. L. B. 33 Mad. 203 

ANCESTRAL LAND. 

See Hindu Law — Alienation. 

I. L. B. 40 Calc. 288 

APPEAL. 

See Agra Tenancy Act (II of 1901), 
ss. 58, 200 . I. L. B. 35 All. 157 
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APPEAL — contd. 

See Agra Tenancy Act (II of 1901), 
s. 199 . X. Ii. R. 35 All. 521 

See Civil Procedure Code, IT 08, 

ss. 2, 104, 148 . I. L. R. 35 All 582 

See Civil Procedure Code, 1°08, 

s. 97 . . I. L. R. 37 Bom. 480 

See Civil Peocedtjee Code, ] o 08, 

0. XX, e. 18. I. L. B. 35 All. 159 

See Civil Procedure Code, If 08, 

0. XXXIV, E. 1 ; 0. XLIII, E. 1 

I. Ii. B. 35 All 425 

See Civil Peocedtjee Code, UOS, 

0. XLI, e. 23 ; 0. XLIII. r. 1 (u). 

I. X,. B. 35 All. 427 

See Court-fees Act (VII of 1870), s 7, 

cl. IX . I. L. B. 35 All. 82, 94 

See Criminal Procedure Code, ss 35 

AND 408 . . I. Ii B. 35 All. 154 

See Criminal Procedure Code, s. 125 

I. Ii. B. 35 All, 103 

See Criminal Procedure Code, s. 195 

I. L. R 35 All. 90 

See Criminal Procedure Code, ss. 517, 

520 . . I. B B. 35 All. 374 

See Mamlatdar’s Courts Act (Bom 
Act II of 1906), s. 21. 

I Ii. R. 37 Bom. 595 

See Sanction for Prosecution. 

I L R. 40 Calc. 37 

See Succession Certificate Act 
(X OF 1865), s. 244. 

I. L. R. 35 AIL 448 

See Transfer . 1. 1*. R. 40 Calc. 259 


APPEAR — concld . 

; — right of— 

See Sanction for Prosecution. 

I. L. R. 40 Calc. 239 

summary dismissal of — 

See Civil Procedure Code (Act V of 
1908), O. XLI, r. 11. 

I. I,. R. 37 Bom. 630 

1, - Small cause case 

tried as an ordinary suit — Jurisdiction. Where a 
Judicial officer invested with Small Cause Court 
jurisdiction tries a suit, which he might have tned 
; under the summary procedure, in the ordinary 
manner, the character of the suit is not thereby 
! altered, and his decree is not appealable Shan - 

karbhai v Somabluu, I. L It 25 Bom 417, followe 1. 
Ixdra Chandra Mukherjee v. Srish Chandra 
i Banerjee (1913) . . I. Ii R. 40 Calc. 537 

| 2. — Concurrent sen - 

! fences of imprisonment not individually appealable 
; — Aggregate o f sentences — Right of appeal — Crim mal 
j Procedure Cede ( Act F of 1898), ss. 35 (3) and 413. 

\ An accused sentenced to concurrent terms of 
! imprisonment, not one of which is individually 
appealable, has no right of appeal. Concurrent 
• sentences cannot, for the purposes of appeal, be 
| taken collectively. Suknandan Singh v. King - 
I Emperor, 17 C. L. J. 392 , approved. Abdul 
I KkaleJc v. King -Emperor, 17 C. IF. N. 72, r ot 
1 followed. The mere admission of an appeal does 
not preclude the Court from subsequently deter- 
mining the question whether or not an appeal 
lies m the case. Aziz Sheikh v. Emperor (1913). 

I L. R. 40 Calc. 631 

APPEAL TO PRIV5T COUNCIL. 

See Civil Procedure Code, 1908 , 
s. 110 . . I. L. P. 35 All. 445 

See Land Acquisition Act (I of 18 94) 

s. 54 . . I. L. R. 37 Bom. 506 


See Transfer of Property Act 
(IV of 1882), s. 169. 

I. L R. 35 All. 177 

See United Provinces Municipalities 
Act (I of 1900), s. 187. 

I. L. R. 35 All. 450 

See United Provinces Municipalities 
Act (I of 1900), s. 187. 

I. L. R 35 All. 578 

dismissal of, for default — 

See Civil Procedure Code, 1908, 0. IX, 

r. 8 . . . I. L. R. 35 AIL 105 

— in criminal case — 

See Privy Council. 

I. L. R. 36 Mad. 501 

— over-valuation of — 

See Befund of Court-fee. 

I. L. R. 40 Calc. 365 


1. Right of appeal — 

, Proceedings on award by Collector under Land 
Acquisition Act (I of 1894) — Decision of Court of 
Lower Burma on reference by Collector of Rangoon 
— Question as to value of land a matter for local 
i judicial tribunals. No appeal lies to His Majesty 
in Council from a decision of the Chief Court 
of Lower Burma, on a reference to that Court 
by the Collector of Rangoon, in proceedings under 
the Land Acquisition Act (I of 1894), on an award 
made by him as to the value of land acquired. A 
right of appeal must be given by express enact- 
ment, and cannot be implied Sandback Charity 
Trustees v. North Staffordshire Railway Co., L . R. 3 
Q. B. D. 1, per Lord Bramwell, followed. The 
question m this case, moreover, being only a ques- 
tion of fact as to the value of land acquired 
I under the Act, was in the opinion of their Lord- 
| ships, one for decision by local arbitrators or Courts, 
and not a matter for determination by a judicial 
! tribunal in England. Rangoon Botatoungm 
Company, Ltd., v The Collector. Rangoon 
i (1912) .... I. L. R. 40 Calc. 21 
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APPEAL TO PBIVY COUNCIL — contd. 

2. — Orders under 

ss. 311 , 312 of the Civil Procedure Code , 1882 , 
confirming or setting a*ide sales — C nil Procedure 
Code , 1882, ss. 588 (16), 594, 595 , 596— Orders 
declared final by s. 588 — Setting aside sale %n 
execution of decree — N on-representation of minor — 
Irregularities m proclamation of sale — Civil Pro- 
cedure Code, 1882, s. 287 — V nder -estimation of 
value of property — Rights of mother of minor as 
his natural guaidian . An appeal lies to His 
Majesty m Council from an order under ss. 
311 and 312 setting aside of confirming a sale, 
notwithstanding the provisions as to such 
orders being final contained m s. 588 (16) of 
the Code. The definition or “ decree ” in s. 2 
of the Code is not applicable to Chapter XLV 
(relating to appeals to His Majesty m Council) 
For the purposes of that Chapter a definition of 
“decree” has been therein adopted, which is 
special, and differs from the meaning it beais 
elsewhere m the Code. The word decree m that 
Chapter must be read as being equivalent to 
“ decree, judgment or order.’ So read final orders 
may be appealed against to His Majesty m Council 
under s. 595, and that provision cannot be 
restricted by the provisions of s. 588 (16) that 
such orders passed m appeal “ shall be final.” 
In this case, which was an appeal from an order 
of the High Court confirming a sale m execution 
of decree, and reversing an order of a Deputy 
Commissioner w r hich set tLe sale aside, it appeared 
that the judgment-debtor had died pending the 
proceedings for attachment and sale, leaving a 
widow and a minor son, and that the whole of the 
proceedings subsequent to his death were without 
notice to any one representing the minor ; that 
the sale proclamation had not been properly 
made, and did not contain the particulars 
required by s. 287 of the Code of Civil Pro- 
cedure, 1882, especially those as to the value 
of the property, which was grossly under- 
estimated ,* that the property was sold for a very 
madequa* e price ; and tnat there w\*s abundant 
evidence that the appellant had suffered substan- 
tial injury therefrom . Held (reversing the decision 
of the High Court), that there had been no proper 
representation of the minor, and that the above 
matters constituted material irregularities m 
publishing and conducting the sale within the 
meaning of s. 311 of the Code, which justified 
the setting aside of the sale. There were concurrent 
decisions of the Courts in India that the Court of 
Wards never took charge of the property of the 
minor, and their Lordships came to the same 
conclusion Held, that, inasmuch as the interests 
of the minor with regard to the property w ere not 
in fact represented by the Court of Wards, it 
was open to his mother as his natural guardian to 
appear (as she had done) and represent him m the 
proceedings, and his appeal was not rendered 
incompetent thereby. Krishna Persad Singh v. 
Moti Chand (1913) . I. L. B. 40 Calc. 635 

3. Application for 

leave to appeal — Whether appeal to Privy Council 


APPEAL TO PRIVY COTTN CTL—concld. 

lies m cases under the Provincial Insolvency. 
Act — Right of appeal to Privy Council , on what it 
?ests — Letters Patent of 1865, cl. 39 — Civil Proce- 
dure Code (Act V of 1908), ss. 109 , 110, and 0, 
XLV, r. 3 — Provincial Insolvency Act (111 of 1907),. 
ss. 46, 47. The right of appeal from the High 
Court to the Privy Council rest’s on cl. 39 of tne 
Letters Patent of 1865 read with ss. 109 and 110 
and 0. XLV, r. 3 of the Civil Procedure Code, 
The Provincial Insolvency Act does not interfere 
with any right of appeal to the Pnvy Council- 
that may otherwise exist. Bombay Butmah 
Trading Corporation, Ltd. v Boiabji Cuisetji 
Shroff, 1. L. R. 27 Bom. 415, referred to. Where 
an application for msolvency was dismissed under 
s. 15 of the Provincial Insolvency Act and an 
appeal was also dismissed in the High Court 
under O XLI, r. 11 . Held, that an appeal 
to the Privy Council was competent if the matter 
was appealable m other ways. Chatrapat Singh 
Dugar v. Kharag Singh Lachmiram (1913). 

I, L. B. 40 Calc. 685 

4. Indian Penal Code 

(Act XLV of 1860), ss. 302, 109 — Conviction 
when to be set aside on appeal — Violation of principles 
of natural justice or grave injustice done or disregard 
of legal process — Suspicion of guilt — Inadmissible, 
and hearsay evidence admitted and used to grave 
prejudice of accused — Absence of reliable evidence , 
When their Lordships are of opinion that by some 
disregard of the form of legal process, or by some 
violation of the principles of natural justice or 
otherwise some substantial and grave injustice 
has been done, then whatever doubts they may have 
of the appellant’s innocence, or whatever sus- 
picion they may entertain of his guilt or however 
great may be their reluctance to interfere with,, 
or overrule the decisions of the Indian Courts 
m criminal matters, their Lordships think they 
are bound to advise His Majesty that the conviction 
should not be allowed to stand. In j e Billet, 
12 A. C. 459, referred to and followed. Their 
Lordships have come to the conclusion that in- 
justice of the kind mentioned above has been done 
m this case by the admission of a vast body of 
wholly inadmissible, hearsay and other evidence 
and the evidence so admitted has been used to 
the grave prejudice of the accused, and that at 
the end of the hearmg before the Sessions Judge 
there did not exist any reliable evidence upon 
which a capital conviction could be safely or justly 
based. Vaithi Natha Pillai v. The King- 
Emperor (1913) . . 17 C. W. N. 1110 

I. L. B. 36 Mad. 501 

APPELLATE COTTBT. 

See Civil Procedure Code (Act XIV 
OF 1882), s. 568. 

I. L. B. 36 Mad. 477 

duty of— 

See Practice . I. L. B. 40 Calc. 376 
APPLICATION. 

See Suit . 


. I. L. B. 40 Calc. 428 



( 21 ) 


DIGEST OF CASES. 


( 22 ) 


APPORTIONMENT. 

See Land Acquisition — Compensation. 

I. L. R. 40 Calc. 64 

APPORTIONMENT OP COMPENSA- 
TION. 

See Land Acquisition Act (I of 1894), 
SS. 3 (6), ill, AND 31 (1), (2) 

LL R. 37 Bom. 76 

between zamindar and occupancy 

ryot — 

See Land Acquisition Act. 

I. E. R. 36. Mad. 395 

APPORTIONMENT OP COSTS. 

See Punitive Police. 

I. L. R. 40 Calc. 452 

APPROVER. 

See Criminal Procedure Code (Act 
V of 1898), s. 337, cl (3). 

I. L. R. 37 Bom. t46 

ARBITRATION 

See Civil Procedure Code (Act V of 
1908), s. 9, Sch II. 

I. It. R. 37 Bom. 20, 442 

See Civil Procedure Code (Act V 
of 1908), Sch II, para. 17. 

I, L. R. 36 Mad. 353 

See Civil Procedure Code (Act V 
of 1908), 0. XXIII, R. 3, sec 89. 

I. E. R. 37 Bom. 639 

1, Bengal Chamber 

of Commerce , aibitration by — Award , filing of — 
Arbitration Act (IX of 1899), ss 11, 13, 14 and 15 
—Rules under the Indian Arbitration Act , 1899 — 
Submission — Bought and sold notes — Stamp duty 
— Form of order — Costs. Where bought and sold 
notes relating to a ccntraet for the sale of goods, 
contained an arbitration clause, and were stamped 
with one anna stamp : Held, that, on the 
materials before the Court, the practice of stamp- 
ing such documents with one anna stamp was 
not invalid, and the proceedings .n arbitration 
were effectual. Under the provisions of the 
Indian Arbn ration Act, an award is to be filed 
not on the application of the parties, but at the 
instance of the arbitrator ; and w hen the award 
has been filed, the result is not that there is a 
suit m which a decree has been passed, but that 
there is an award w T hich is enforceable as a 
decree. Tnbhuuandas Kalhandas Gajjar v. Juan- 
chand , I. L . R. 35 Bom . 196 , and In re Banh uptaj 
Notice [1907], 1 K. B 478 , referred to. Such 
of the rules of Court framed under the Indian 
Arbitration Act as are not in accordance wuth 
the Act are inoperative, and no effect can be 
given to them. Baijnath v. Ahmed Musaji , 
Saleji (1912) . . u, E. 40 Calc. 219 | 

2 Auaid — Party to 

the suit not made party to the submission to arbi- 
tration — Party so omitted not a necessary party to j 
the suit. Held , that an arbitration and an award t 


j ARBITRATION— concld. 

made m the course of a suit would not be rendered 
invalid by the mere fact that a party w hose name 
! was m the record, but who was not a necessary 
| party to the suit, was not made a party to the arbi- 
tration proceedings. Sabta Prasad i Dharam 
| Kirti Saran (1912) . .1. L. B 35 AIL 107 

j ARBITRATION ACT (IX OF 1893). 
j s. 10. 

See Insurance I. L. I . 37 Eom 183 

S 

| ss. 11, 13 to 15. 

See Arbitration I. E. R, 40 Calc. 219 

ARMS ACT (XI OF 1878). 

ss. 13, 19 (e) — Aims — Gun — License 

\ — Going armed without license — Servant fetch- 
ing gun for his master — Liability of sen ant 
The accused w r as sent to an adjacent village by his 
master, who was licensed to bear arms, to fetch 
I a gun w'hich he (the master) had left there. W’hil 
so returning with the gun, the accused was arrested 
for going . imed m contravention of the provisona 
i of s. 13 of the Indian Arms Act (XI of 1878). 

I He w T as convicted and sentenced under s. 
19 (e) of the Act Held , acquitting the accused, 
that the mere tempoiary possession, without a 
license, of arms for purposes other than their 
use was not an offence within the meaning of 
s 19 of the Indian Arms Act (XI of 1878). 
Emperor v. Harpal Rai , 24 AIL 454, followed. 
Emperor v. Koya Hansji (1912). 

I. L. R. 37 Bom. 181 

s. 19 (c) — Seivant, tempoiary posses- 
sion of gun by, on behalf of master The peti- 
tioner was carrying a gun on behalf of his 
master with the license to the Magistrate for the 
purpose of a renewal of the license. It was ad- 
mitted that the object of the petitioner w T as merely 
to carry the gun to the Magistrate. The peti- 
tioner was convicted under s 19 (d) of the Act for 
possessing a gun m contravention of the provisions 
of the Act . Held, that the conviction of the Peti- 
tioner cannot be upheld Queen-Empress v. Tola 
Ram, I. L R 16 All 276 , Probhat Chandra v. 
Em pei or, I. L. R 35 Calc 219; 12 C . W. N. 272, 
followed. Charu Chandra Ghosh v. The Kjng- 
Empebor (1913) . 17 0 W N. 979 

ARMY ACT, 1865 (44 & 45 VICT. S e. 58). 

s. 138. 

See Civil Procedure Code (Act V 
of 1908), s 60, cl (2) ( b ) 

I. L. R. 37 Bom 26 

ARREARS OF REVENU E. 

See Commissioner, power of 

I. L. R. 40 Calc. 552 

ARREST. 

See Criminal Procedure Code, ss 55, 
56 AND 110 . I. L. R. 35 AIL 407 
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ARREST AND SEARCH. 

See Conspiracy I. L. R. 10 Calc. 898 

ASCETICS. 

See Hindu Law — Inheritance 

I. Ii. R. 40 Calc. 545 

ASSESSMENT. 

failure to pay — 

See Land Revenue Code (Bom Act 
V OE 1879, AS AMENDED BY BOM 
Act VI oe 1901). s 56. 

I. L. R. 37 Bom. 692 

method of — 

See Land Acquisition — Compensation. 

I. L R. 40 Calc. 64 

ASSESSORS. 

See Criminal Procedure Code, s 

284 . . I. L. R. 35 All 570 

- Examination of Asses- 

sors — Re-trial — Cnmmal Procedure Code ( Act F 
of 1898), ss. 309 , 403 , 423, 439 — Assessors not 
to be questioned until their opinions delivered and 
recorded — Rioting — Right of private defence — Prac- 
tice . S. 309 of the Code of Criminal Procedure 
gives the Judge a discretion to sum up the evidence 
for the benefit of the assessors if he thinks neces- 
sary, but it gives him no power to question them 
until they have delivered their opinions orally 
and he has recorded such opinions. When a 
•conviction is set aside and a re-tnal ordered, 
the whole case is re-opened and the accused must 
be tried again on all the charges originally framed, 
and having regard to the provisions of s. 
423 of the Code of Criminal Procedure, the 
provisions of s. 403 m that respect cannot 
apply. Krishna Dhan Mandal v. Queen-Em - 
pi ess, I. L. R. 22 Calc. 377 , and Queen-Empress 
v. Jdbanulla , I. L R 23 Calc 975 , referred to 
Nazimuddin v Emperor (1912) 

I. D. R. 40 Calc. 163 

ASSETS. 

See Civil Procedure Code (Act XIV 
of 1882), ss 276 and 295 

I. L. R 37 Bom. 138 

ASSIGNMENT. 

See Trade Mark. 

I. L. R. 40 Calc. 814 

ASSIGNMENT OE DECREE. 

See Registration Act (XVI of 1908). 
ss. 17 (&), 49 . I. L. R. 36 All. 524 

ASTTRA EORM OP MARRIAGE. 

See Hindu Law — Marriage. 

I. L R. 37 Bom. 295 

ATTACHED PROPERTY. 

— claims to — 

See Voluntary Payment. 

I. i*. R. 40 Calc. 598 


ATTACHMENT. 

See Civil Procedure Code (Act 
V of 1908) s. 60, cl (2) (6), 

I. Xj R. 37 Bom. 26 
I. L. R. 37 Bom. 415, 471 

I. Ij. R. 35 AIL 307 

See Civil Procedure Code (Act XIV 
of 1882), ss. 276, 295. 

I. D. R. 37 Bom. 138 

See Insolvency . L L. R. 40 Calc. 78 

See Limitation Act (XV of 1877), 
Sch. II, Art. 120. 

I. L. R. 36 Mad. 383 

See Revenue Jurisdiction Act, Bom- 
| BAY (X of 1876), ss 4 (c), 5, 6. 

I. L. R. 37 Bom 542 

of salary of officer in British. 

army — 

See Civil Procedure Code (Act V of 
’ 1908), s 60, cl (2) (b) 

I. L. R. 37 Bom. 26 

1. Criminal Pro- 

cedure Code ( Act V of 1S98), ss. 146 and 148 — 
Refusal to grant time — Duties of the Magistrate — 
Practice. It is only when the Magistrate decides 
that none of the parties was m possession or is 
unable to satisfy himself as to which of them 
is in possession, that he can attach property under 
s. 146 of the Criminal Procedure Code He 
cannot say that he is unable to satisfy himself 
if he has never made the slightest effort to do so. 
Mansar Ah v. Matiullah , 12 C. W. N. 896 , follow- 
ed. Bejoy Madhab Chowdhury v. Chandra Nath 
Chuckerbutty , 14 C. W. N. 80, distinguished. 

Sheobalak Raj v. Bhagwat Pandey (1912). 

I. Xj. R. 40 Calc. 105 

2. W arrant — Penal 

Code ( Act XLV of 1860) s • 147 — Nazir's power 
of delegation — ■“ Bailiff ”■ — Civil Procedure Code 

| ( Act V of 1908), O. XXI , r. 25. ' Where a nazir 
| directed a peon to attach property and fixed a time 
! within which the attachment was to take place 
| and the peon executed the warrant of attachment 
: after the expiration of the time so fixed : Held , that 
1 the peon, deriving his~authonty from the Court 
to make the seizure, could lawfully make the 
seizure even after the time fixed by the nazir for 
the execution had expired. The nazir and bailiff 
are not the same person. The officer to whom 
i O. XXI, r. 25 of the Civil Procedure Code refers 
is not the nazir, but the peon Dharam Ghand 
Ball v. Queen-Empress, I. L. R. 22 Calc. 996 , dis- 
tinguished. Subed Ali v. Emperor (1913). 

I. Xj. R. 40 Cale. 849 

* ATTEMPT. 

See Penal Code (Act XLV of 1860), 

; ss. 457, 511 . I. L. R. 37 Bom 553 

ATTESTATION. 

See Transfer of Property Act (IV 
! of 1882), ss. 59, 100. 

I. Ii. R 35 All. 164 
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ATTESTING ‘WITNESS. 1 

See Evidence Act (I of 1872), s 08. ■ 

I L. K. 35 All. 254 ! 

ATTORNEY AND CLIENT. ; 

See Attorneys. 1 

• — - Practice — Refusal of ; 

attorney to proceed until payment of costs already j 
incurred— Discharge by Attorney— Acceptance of I 
discharge by client — Order for change of attorney— j 
Payment of costs. A firm of attorneys refused to i 
proceed further in the conduct of a suit, , 
unless their clients paid them as promised 
a certain sum on account of costs incurred : Held , 
that by so doing the attorneys discharged them 
selves, and the clients were entitled to an order 
for change of attorney without first paying the 
costs already incurred to the attorneys on the re- 
cord. Held, further, that the mere fact that after j 
the attorneys’ refusal the clients instructed them 
to brief counsel to apply for an adjournment 
of the suit, which instruction the attorneys de- 
clined to accept, did not amount to a refusal on 
the client’s part to recognize the discharge of the 
attorneys Basanta Kumar Mitter v. Kusum 
Kumar Mittei, 4 C. W. N. 767 , and Atul Chandra j 
Mukerjee v. Shosee Bhusan Mukeryee , 6 C W. N. \ 
215 , followed. Maheshpur Coal Company, Ltd. ! 
v Jatindra Nath Gupta ( 1912). ! 

I. L. B. 40 Calc. 386 l 


ATTORNEYS. 


right of audience — 

See Presidency Towns Insolvency ' 
Act (III of 1909), ss. 6, 27, 36 and I 
121 . . I. Xi. It. 37 Bom. 464 

AUCTION-PUB. CH A SEB. 

suit by, to recover purchase- 

money — i 

See Limitation . I. L. B. 40 Calc. 187 1 

i 

title of — ; 

See Adverse possession i 

I. L. B. 40 Calc. 173 ( 

AUCTION-SALE. 


See Civil Procedure Code (Act V of | 
1908), s 68, 0. XNI, r 100. 

I. L. B. 37 Bom. 488 j 
See Civil Procedure Code (Act V ' 
of 1908), O. XXI, r. 89 

I. Ii. B 37 Bom. 387 


AUTBEFOIS ACQUIT. 

See Criminal Procedure Code (Act 
V of 1898), s. 107. 

I. L\ B.S6 Mad 315 
See Criminal Procedure Code, s 403 (I). 

I. L. B. 36 Mad 308 


i 

1 

I 

i 


AWABD. 


See Arbitration . I. L. B. 35 AIL 107 


A"W ABU — co?idd. 

See Civil Procedure Code (Act V of 
1908), s. 9, Sch. II, s. 20. 

X. L. B. 37 Bom. 442. 
See Civil Procedure Code (Act V 
of 1908), s. 89, O. XXIII, r. 3. 

I. L. B. 37 Bom. 639* 

filing of— 

See Arbitration I. L. B. 40 Calc. 219 


B 


BAIL. 

See Criminal Procedure Code (Act V 
of 1898), s 107, cl ( 4 ). 

I. L. B. 36 Mad. 474 

BAILIFF. 

See Attachment I. L. B 40 Calc. 849 
BAILMENT. 

Pledge of cotton by 

warehouseman to idiom it had been entrusted — 
Pledge to Bank and return of cotton to person who 
pledged it — No notice by Bank of any other claim — 
Conversion , action for — Contract Act (IX of 1872) r 
s. 178 — Admissibility of evidence raising defence 
not pleaded . The respondent (plaintiff) purchased 
certain bales of cotton, and entrusted them to the 
second defendant as a muccadam (or warehouse- 
man) who pledged them to the appellant Bank 
(first defendant) m whose godowns they remained 
until they were sold by the second defendant m 
the course of his business with the Bank, with- 
drawn from the godowns, and passed out to the 
second defendant or to his older. In a suit for 
the cotton, the plaintifl claimed delivery of the bales 
or their value, charged the Bank with conversion, 
of the goods, and m the alternative, if it was held 
that he was not entitled to such relief, he claimed 
to stand m the shoes of the second defendant,, 
and asked that his rights should be ascertained 
and declared, and that the securities deposited by 
the second defendant with the Bank should be 
marshalled m his favour. Held (reversing the 
decision of the High Court, and restoring the 
order of the Trial Judge of the same Court), that 
the fact that the Bank parted with the cotton 
deposited with them to, or to the order of, the per- 
son by whom it w*as deposited without notice of 
any claim by any other person afforded a com- 
plete defence to the action. In this view their 
Lordships deemed it unnecessary to express an3 T 
opinion on the construction of section 178 of the 
Contract Act (IX of 1872), on which the Courts 
below had differed, the first Court holding that it 
protected the Bank and that the pledge of the 
cotton was valid, and the Appellate Court holding 
to the contrary effect. The defence that the bales 
had been returned had not been pleaded by the 
Bank in their written statement, but the fact was 
established during the cross-examination of the 
second defendant as a witness for the plaintiff,. 



( 27 ) 


DIGEST OP CASES. 


( 28 ) 


BAILMENT —concld 

and proved by the inspection of his books. Objec- 
tion was taken to the Banks raising the defence, 
and an application to amend the written state- 
ment was refused by the first Court. But later 
on the case evidence of the return of the cotton 
was held to be admissible in regard to the alter- 
native claim of the plaintiff Held , that the 
evidence was rightly admitted having regard to 
the claim of the plaintiff to marshall securities, 
and that if properly admitted it was admissible 
for all purposes Bank of Bombay v Nandlal 
Thakersey Das (1012) I. L P. 37 Bom. 122 

BALLAVACHARYA GOSSAINS. 

See Hindu law — Endowment 

I. L. R. 35 All. 283 

BANKER AND CUSTOMER. 

Payment to Ban 1: with 

instructions as to disposal, effect of — “ In suspense 
account” meaning of. When A paid money into 
a bank with instructions to pay over the same to 
B who had no account with the bank, and the 
bank wrote to B stating that they had received 
the money and held the same m suspense account 
pendmg instructions from B. Held , on appeal 
from The Official Assignee of Madras B v Ha jam 
Ayyar, I. L. R 33 Mad 199, by Miller and 
Munro, JJ , that the bank held the amount as 
agents of A for remittance to B, and not as bankers 
either of A or B. The Official Assignee of Madras 
v Smith, I. L R 32 Mad. 68, distinguished. 
Per Abdur Rahim, J. That the relationship be- 
tween the bank and B was not that of debtor 
and creditor and that the bank held the money 
in a fiduciary capacity as bailee or agent. A 
banker holding money of a person “ m suspense ” 
does not treat it like an ordinary customer’s 
money. The Official Assignee of Madras v. Smith , 
I. L. R. 32 Mad . 68, 69, dissented from. Official 
Assignee of Madras v. Rajam AyyaR (1913). 

I. Xi R. 36 Mad. 499 

BAR-COUNCIL, RESOLUTIONS OF. 

■ Etiquette affecting 

■Counsel— Counsel as witness — Retainer, acceptance 
of — Piofessional ethics The following resolutions 
of the Bar-Council approved : — •" (a) If counsel 
knows or has reason to believe that he will be an 
important witness m a case, he ought not to 
accept a retainer therein. ( b ) If he accepts a 
retainer not knowing or having reason to believe 
that he will be such a witness, but at the opening 
or at any subsequent stage before evidence is con- 
cluded it becomes apparent that he is a witness 
on a material question of fact, he ought not to 
continue to appear in the case unless he cannot 
retire without jeopardising the interests of his 
client, (c) If counsel knows or has reason to 
believe that his own professional conduct on 
matters out of which the action arises is likely to 
he impugned in the case, he ought not to accept 
a retainer. ( d ) If he accepts a retainer not know- 
ing or having reason to believe that his own 


BAR-COUNCIL, RESOLUTIONS OF— 

contd. 

professional conduct m such matters is likely to be 
impugned, but finds in the course of the case that 
it is so impugned, he ought to adopt the same 
course of conduct as is mentioned in clause (6) 
ante, (e) In either of the cases mentioned in 
clauses (6) and (d) there is no rule of professional 
eithics which debars counsel, if he continues to 
act as counsel m the case, from going into the 
witness-box and being cross-examined. ’* 

Although the resolutions of the Bar-Council 
are not binding on the Courts, the Bar-Council 
is the recognised authority on matters of profes- 
sional conduct and etiquette affecting counsel, 
and its opinion is of the greatest weight and value. 
There is nothing necessarily unprofessional in coun- 
sel giving evidence m a case in which he appears 
as such. Sethna v Muza Mahomed Shirazi , 9 
Bom L. R. 1044 , Qobbett v Hudson , 1 E. & B. 
11, Stones v Byron , 4 Dowl & L 393, Deane v. 
Pachwood, 4 Dowl <& L. 395n , Corea v. Peins, 
[1909] A. C. 549 , 14 C W N. 86, Nundo Lai 
Bose v. Nistanm Dassi, I. L. R. 27 Calc. 428, 
referred to. Curry v Walter, 1 Esp. 456, distin- 
guished. As a general practice, however, it is 
undesirable when the matter to which counsel 
depose is other than formal, that they should testify 
either for or against the party whose case they 
are conducting. Under s. 118 of the Evidence 
Act, counsel, although they may be engaged m 
the case, are competent to testify whether the 
facts m respect of which they give their evidence 
occur before or after their retainer. Cobbett v 
Hudson, 1 E & B 11, referred to Weston and 
Others v. Peary Mohan Dass (1912). 

I. L R. 40 Calc. 898 

BARRISTERS. 

English barristers prac- 
tising both as barrister and solicitor at Shanghai — 
Partnership between them, if contrary to etiquette 
and law — Sale by partner of share of business to co- 
partner — Covenant not to practice for a reasonable 
time — Suits by the other partner for injunction — 
Agreement by solicitor to pay a share of proceeds of 
business to cleric, if unprofessional. There is no 
reason why a person who carries on both the hams- 
ter and the solicitor’s branches of the profession 
(as at Shanghai) should not enter into an agree- 
ment not to practise for a reasonable time. Where 
one of two persons who carried on at Shanghai in 
partnership the business of both solicitor and 
barrister, sold his interest in it to his partner 
covenanting at the same time not to practise law 
for a term of five years : Held, that the latter 
was entitled to an injunction restraining the former 
from practising before the expiry of the period. 
Home v. Edward Douglas (1912). 

17 C. W . N. 215 

BENAMIDAR. 

See Limitation Act (IX of 1908) Soh. I, 
Arts. 91 and 120. 

L L. R. 35 All 149 
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BEN AMI PURCHASE. 

See Civil Procedure ' Code, 1908, s. 

66 . . I L. R, 35 All. 138 

BENEFITS OF DECREE. 

suit for — 

See Principal and Agent. 

I L. R. 40 Calc. 335 

BENGAL ACTS. 

— 1859— X. 

See Bengal Rent Act. 

1865— VIII. 

See Rent Recovery Act. 

1866— II. 

See Calcutta Suburban Police Act. 

1866— IV. 

See Calcutta Police Act. 

1868— VII. 

See Bengal Land Revenue Sales Act. 

1876— VI 

See Chota Nagpur Encumbered Estates 
Act. 

1879 — I 

See Chota Nagpur Landlord and 
Tenant Procedure Act. 

1880— VI. 

See Bengal Drainage Act. 

1884— III. 

See Bengal Municipal Act. 

1899—1. 

See General Clauses Act. 

1899— III 

See Calcutta Municipal Act. 

1908— VI. 

See Chota Nagpur Tenancy Act 

1910—1. 

See Excise Act (E. B. and Assam). 

BENGAL CHAMBER OF COMMERCE. 

arbitration by— 

See Arbitration I. L. R. 40 Calc. 219 

BENGAL DRAINAGE ACT (BENG. VI 
OF 1880). 

ss 32, 35, 42(6), 44, sub-ss. ( 1 ) 

and (2) — Drainage charges , suit by landholder to 
recover, from tenant — Plaintiff , if must prove land 
to have been benefited — Commissioners' report appor- 
tioning liability , if admissible tfd prove benefit — 
Tenants' liability , if must be determined by Collector 
— Notice on tenant, if necessary — Jurisdiction of 


BENGAL DRAINAGE ACT (BENG. VI 
OF 1880 )—concld 

1 s. 32 — condd. 

Civil Court — Second Appeal — Civil Procedure Code 
{Act XIV of 1882), s. 586. A sura payable by 
a tenant to a landholder under cl. (6) of s. 42 of 
the Bengal Drainage Act (Beng. VI of 1880) being 
recoverable (under the provisions of sub-s. (!) 

; of s. 44 of that Act as if the same were an arrear 
: of rent, a suit to recover the same comes under 
cl. (8) of Sch. II of the Small Cause Courts Act 
| and is not a suit of a Small Cause Court nature 
within the meaning of s 5S6 of the Civil Proce- 
dure Code of 1882. The mere fact of a sum of 
i money having been declared under the Act to be 
• payable by a landholder m respect of any land is 
i not sufficient to make a tenant of the land liable 
! to contribute towards it. Cl ( b ) of s. 42 of the 
I Act requires that the landholder should show 
i in the first instance that the land of any parti- 
cular tenant, against whom a claim has been made, 

; has been benefited by any scheme or works. The 
I Commissioners’ report under s. 32 of the Aet 
; cannot be treated as primd facie evidence m favour 
! of the landlord m a suit to recover drainage charges 
; against tenants. Quaere : Whether the power of 
! determining any question as to the amount which 
i any tenant is to pay in respect of drainage charges 
| is not intended to be exclusively vested in the 
! Collector, and whether a notice under sub-s. (2) 
of s. 44 w T ould not therefore be a necessary preli- 
I rninary to the maintainability of a suit to recover 
| such charges from a tenant Basanta Kumar 
i Rai v. Ram Chandra Roy Chaudhry (1903). 

17 C. WT. N. 499 

I BENGAL MUNICIPAL ACT (III OF 
1884). 

j ss. 6 (3), 85, 101, 103 — u Holding,'* 

I meaning of — How to be delimited — Assessment — 
j Owner's liability . when there ai e intermediate interests 
1 — Occupier. The term ‘‘ holding ” as used m s. 

i 85 of the Bengal Municipal Act means land held 
by an occupier under one title or agreement and 
i surrounded by one set of boundaries The rates 
assessed upon holdings according to s. 10 are 
payable by the owner, that is to say, the person 
above the occupier, if the occupier himself is 
i not the owner, under s. 103 Where there is an 
I intermediate interest between the owner and the 
j occupier, such intermediate holder, and not the 
ultimate owner, is the person liable to pay rates. 
Hamid Hossain v. Patna Municipality (1911) 

17 C. W. N. 812 

ss. 85, 116 — Assessment of tax on il cir- 
cumstances and property " — “ Circumstances 

meaning of — Valuation of “ circumstances and pro- 
perty " by Municipality, if may be reviewed by 
Civil Court — Court if may question assessment when 
“ circumstances and property " outside Munici- 
pality are considered — Onus on Municipality to 
disclose basis of assessment — Non-disclosure, pre- 
sumption from. The ** circumstances and property 
within the Municipality,” “ according to ” which 
a tax upon persons occupying holdings within the 
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BENGAL MUNICIPAL ACT (III OP 
1884) — contd. 

s. 85 — concld. 

Municipality is authorised to be imposed by s. 
85 of the Bengal Municipal Act, signify the “ means 
and property ,5 of the person in question within 
the Municipality. Chairman of Gindm Municipality 
v. Swesh Ckunder Mazumdar , 1. L R. 35 Calc. 
859 ; 12 C. W. N . 709 , followed. It is not open 
to tne Courts to assess the value of the “ circum- 
stances and property ” for the purposes of s 85. 
Where m a suit brought to question the legality 
of a tax imposed upon the plaintiff under s. 85, 
the defendant Municipality averred that the tax 
had been imposed upon “ the circumstances and 
property s> ot the plaintiff within the Municipality 
but m the evidence did not disclose the facts show- 
ing that this was done, and the low ex Appellate 
Court found facts inconsistent with the case that 
only the “ circumstances and property ” within 
the Municipality were considered . Held, that the 
presumption in s. 106 of the Evidence Act 
applied, and the plaintiff must be taken to have 
made out his case that the assessment was not 
according to the plaintiff’s “ circumstances and 
property ” within the Municipality. Debnarain 
Dtjtt v . Chairman of the Baruipur Muni- 
cipality (1913) . . 17 C W. N. 1230 

L _ ss. 261, 273, cl (2) — C airy mg on 

offensive or dangerous trade — * Scope of s. 2b 1 — Fixing 
oj local limits a condition precedent to prosecution 
under s. 273 — Proceedings of Municipal bodies 
how to be proved — Presumption as to the regular 
performance of official acts, if applies to supply 
deficiency m proof — Evidence Act (1 of 1872), ss. 
78 (5), 114, illustration (e). Where the petitioner 
■was convicted under cl. (2) of s. 273 of the Bengal 
Municipal Act for having used without a license 
certain premises within the Cuttack Municipality 
for the purpose of storing hides in contravention 
of s. 261 of the Act, but no resolution passed 
by the Commissioners at a meeting fixing the local 
limits within which licenses should be required 
under s. 261 for offensive or dangerous trades 
was on the record, nor was there any secondary 
evidence of any such resolution . Held , that the 
conviction must be set aside, as the prosecution 
had failed to prove the existence of the resolution 
and if from other circumstances it were assumed 
that such a resolution was passed, the prosecution 
had failed to prove its purport in the manner 
required by law. The presumption that official 
acts have been regularly performed [s. 114, 
Evidence Act, illustration ( e )] cannot supply the 
deficiency in the proof. As a rule the contents 
of documents cannot be proved inferentially. A 
legitimate way of proving the proceedings of a 
Municipal body m British India, is by a copy of 
such proceedings certified by the legal keeper 
thereof or by a printed book purporting to be pub- 
lished by the authority of such body as laid down 
in cl 5 of s. 78 of the Evidence Act. The 
language used nr s. 261 of the Bengal Municipal 
Act is wide enough to enable the Commissioners 
of a Municipality to apply the section to all places 
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s. 261 — concld. 

within Municipal limits or the entire area ^within 
the Municipal boundaries. Queers Whether the 
penultimate clause ot s. 261 empowers the Commis- 
sioners to do moie than witnhold the license 
m individual cases, each case being considered on 
its own merits. Moke am Ali v. The Cuttack 
Municipality (1913) . . 17 C. W.N 531 

2. ss. 261, 273 (2) — Carrying on offen- 

sive or dangerous trade — Scope of s. 201 — Fixing of 
local limits a condition precedent to prosecution under 
s. 273 — Proceedings of Municipal bodies how to- 
be proved — Presumption as to trie regular perfor- 
ance of official acts, if applies to supply dejiciency 
m prooj — Evidence Act (1 of 1872), ss. 78 (5)* 
114, illustration (e). Where the petitioner was 
convicted under cl. 2 of s. 273 ot the Bengal 
Municipal Act tor having used without a license 
cert am premises within the Cuttack Municipality 
for the purpose ot storing hides in contravention 
ot s. 261 ot the Act, but no resolution passed 
by the Commissioners at a meeting fixing the local 
limits within which licenses should be required 
under s. 261 tor offensive or dangerous trades 
was on the record, not was there any secondary 
evidence of any such resolution : Held, that the 
conviction must be set aside, as the prosecution 
had failed to prove the existence ot the resolution* 
and it from other circumstances it were assumed 
that such a resolution was passed, the prosecution 
had failed to prove its purport m the manner 
required by law. The presumption that official 
acts have been regularly performed js. J.J.4, Evid- 
ence Act, illustration (e)J cannot supply the defi- 
ciency m the proof. As a rule the contents ot 
documents cannot be proved mierentiaily. - A 
legitimate way of proving the pioceedmgs of 
a Municipal body m Butish India is by a copy 
of such proceedings certified by the legal keeper 
thereof or by a printed book purporting to be 
published by the authority of such body as laid 
down m cl. (5) ot s. 78 of the Evidence Act. 
The language used in s. 261 of the Bengal Muni- 
cipal Act is wide enough to enable the Commis- 
sioners ot a Municipality to apply the section to- 
all places within Municipal limits or the entire 
area within the Mumcipal boundaries. Quaere . 
Whether the penultimate clause of s. 261 em- 
powers the Commissioners to do more than with- 
hold the license m mdividual cases, each case 
being considered on its own merits. Syed Mok- 
ram Ali v. The Cuttack Municipality (1913). 

17 C. W. N, 531. 

BENGAL RENT ACT (X OF 1859). 

, s. 23 (6) — Tenant dispossessed by land- 
lord — Possessory suit m Civil Court , if lies — Specific 
Relief Act (I of 1877), s. 9 — “ Illegal ejectment 
meaning of. Per Curiam (N. R. Chatterjea, J. r 
contra). So long as the relation of landlord and 
tenant is subsisting between the parties, the tenant* 
if forcibly dispossessed of his land by the land- 
lord, is precluded by cl. (5) of s. 23 of Act X of 
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s. 23 — condd. \ 

1859 from suing under & 9 of the Specific Relief : 
Act m areas wheie Act X of 1859 applies Xo j 
distinction can be drawn between the words “for- j 
cable dispossession ’’ as used m s 9 of the Specific ; 
Relief Act and the words “ illegal ejectment ” | 
as used m s 23, cl (6) of Act X of 1859. Po j 
X R Chatter jea, J — Illegal ejectment which 1 
gives use to a cause of action under s. 23 (6) 1 
of Act X of 1859 is ejectment nominally m con- 1 
formity with, but xeally m contravention of, the 
provisions of the rent law for the ejectment of 1 
tenants by landlords. Where therefexe a tenant ! 
who has been dispossessed by his landlord sues J 
to recover possession on the strength of his previous J 
possession, s. 23 (6) of Act X of 1859, ib no bar ; 
to such a suit under & 9 of the Specific Relief [ 
Act Janardnn Achcnjee v. Haradhan Adieu jet, , 
0 W. B> 513, lefened to. Khcttra Nath Ghattak v. | 
Peru Baun , 15 C, Tf N. 387 , distinguished j 
Jamla Singh v . E. J, Kingsley (1913) ; 

17 C W. XT. 1201 j 

s, 109 — Execution against immoveable t 

property of one of several judgment-debtor s — Move- 1 
able property of all, if must be first exhausted — , 
Arrest of judgment-debtor , if a condition precedent j 
— Decree-holder , if must proceed agmst moveables j 
first, even when insufficient to satisfy decree. S 109 j 
of Act X of 1859 contemplates the case of a | 
single execution creditor and a single judgment- | 
debtor ; it does not specifically refer to the case I 
of a joint and several decree against a number of j 
judgment-debtors. Where, therefore, a joint and ! 
several decree has been passed against several , 
judgment -debtors and the decree-holder elects to i 
proceed against some only of them, he is bound to | 
proceed against their person and moveable property i 
before he can apply for execution against their im- j 
moveable property But he is not bound before j 
so applying to proceed against the persons and j 
moveable properties of the other judgment-debtors j 
The decree-holder must first take out execution i 
against the moveable property of the judgment- | 
debtor against whom he wishes to proceed even ! 
w r hen the moveable property of the judgment - 
debtor is insufficient to satisfy the decree m full. 1 
When once the moveable property of the judg- I 
ment-debtor has been exhausted, the decree-holder ! 
can proceed against his immoveable property-, and ! 
he is fiee to do so m successive applications, and it ! 
is not obligatory on him to seek out and proceed, 
upon each of such applications, against such move- 
able properties as may have come into the judg- 
ment-debtoi’s possession in the interval. An 
application for the arrest of the judgment-debtor ' 
is not a condition precedent to the decree-holder’s j 
proceedings against the immoveable property of 
the judgment -debtor Bhikari Sukul v Gada- 

dhar Ramanej Das (1912) . 17 C. W. 87 

BENGAL TENANCY ACT (VIII OE 
1885). 

Bengal Bent Act ( VIII 

of 1869) — Annulment of under -tenure — Erroneous 


BENGAL TEKAKCY ACT (VIII OF 

1885)— contd. 

rulings . effect of A tenure was sold after the 
Bengal Tenancy Act had come into operation in 
execution of a decree passed before that Act was 
enforced It was at that time eironeously 
held by Courts that the pnn isions of the 
Bengal Rent Act (VIII of 1S69) and not those 
of the Bengal Tenancy Act governed such sales 
and the plaintiff hd annulled the under-tenures 
in a manner sufficient under the old Rent Act 
though not by a formal notice as required by the 
Bengal Tenancy Act In a suit by an under- 
ten u re-holder for declaration of title and recovery 
of possession of his under-tenure Held, that the 
provisions of the Bengal Tenancy Act would 
govern the annulment of under- tenures and that 
the under-tenure not having been annulled under 
the provisions of the Bengal Tenancy Act, this 
annulment was inoperative though ba>>ed on eirone- 
ous decisions of Courts Birlndra Kishore 
Manikya v . Ahammad Alt (1912) 

17 C. W. 3ST 619 

ss. 3 (16). 58 (J) 

See Collector , I.L E. 40 Calc. 465 

s. 170 (1 ) and (J) — Purchaser of holding , 

not rtcogmscd by landlord, if may make deposit — 

“ Interest voidable on sale,' meaning of — ' Judg- 
ment-debtor,'' meaning of A purchaser of a hold- 
ing who lias not been recognised as a tenant by 
the landlord has an interest m the holding which 
is voidable on a sale held m execution of a decree 
for rent against the legistered tenant, within the 
meaning of cl. (3) of s 170 of the Bengal Tenancy 
Act. A person claiming to be a tenant for a period 
longei than 12 years to the knowledge of the land- 
lord, acquires an interest m the holding within 
the meaning of sub-s. (3) of s. 170 of the Act. 
Such a person does not come within the descrip- 
tion of “ judgment-debtor ” in sub-s. (1) of the 
section A pui chaser of a holding who has been 
recognised by the landlord as a tenant cannot 
make a deposit under the section Tarak Das 
Pal Choldhury r. Harish Chandra Bannerjee 
(1912) 17 C. W. N. 163 

s. 25. 

See Landlord and Tenant. 

I. E. R. 40 Calc, 870 

s. 30. 

See Enhancement of Rent. 

I. L. R. 40 Calc. 29 

ss. 30 (&), 37, 105, 107, 109. 

See Shit . I. L. R. 40 Calc. 428 

1. S 49 — Under -raiyat, ejectment of — 

Notice to quit — Length of notice — English law , if 
applicable . S 49 of the Bengal Tenancy Act 
prescribes no form of notice to quit nor has it given 
any indications as to the length of the notice, the 
reason being that the Act itself protects the under- 
raiyat from ejectment until the end of the agri- 
cultural year next following the year in which 
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BENGAL TENANCY ACT (VIII OF 
1885) — contd. 

s. 49 — concld. 

the notice to quit is served upon him by the land- 
lord. The rules of English law or even of the law 
prevailing m the Presidency towns concermng the 
length of the notice, should not be applied m such 
matters. Where a notice to quit which was served 
on the under-raiyat on the 10th April 1908 (about 
the end of Choitra 1314) asked the tenant to 
leave within the first of Baisak 1315, and the suit 
was instituted on the 3rd August 1909 : Held, 
that the notice was not insufficient in law. Hari- 
ftjllah Gani v. Benode Behary Mandal (1913). 

17 C W. N. 932 

2. s. 49 (6) — Under-raiyat holding 

under an occupancy raiyat, if can he ejected without 
notice — -Landlord, meaning of. An under-raiyat who 
is under an occupancy raiyat cannot be ejected by 
the landlord without notice prescribed by s. 49 
(6) of the Bengal Tenancy Act. The intervention 
of a tenure holder between the landlord and the 
under-tenant makes no difference. Amirulla v. 
Nazir , I. L. R. 31 Calc. 932, followed. The term 
“ landlord ” includes a person who on the extinc- 
tion of other rights comes into direct relationship 
with the tenant or under-tenant as the case may 
be. Rasik Lal Sen v Krishna Mohan Mondal 
(1912) . . . 17 C. W. N 781 

, — -S. 53 — Agreement to pay rent in monthly 

lasts and interest on each hist from date of its falling 
due, how far valid — Landlord, if can impose obliga- 
tion on tenant to pay monthly hist — Interest on 
arrears — Applicability of the Interest Act. Where 
there was a contract between the landlord and 
the tenant executed after the passing of the Bengal 
Tenancy Act whereby provision was made for 
payment of the rent in monthly hists and also for 
payment of interest on each hist from the time 
when it fell due, and the interest so calculated 
exceeded 12£ per cent, per annum : Held, that 
the landlord was entitled to impose on the tenant 
an obhgation to pay the monthly hists. The 
words of s. 53 of the Bengal Tenancy Act indi- 
cate that there may be an agreement in modifica- 
tion of the provision for four equal instalments 
But having regard to s. 178, sub-s 3, cl. (h) 
of the Bengal Tenancy Act, the landlord was 
entitled only to the interest secured to him by s. 
67 of the Bengal Tenancy Act, the Interest Act 
not being applicable. Hemanta Human v. Jaga- 
dindra Nath, I. L. B. 22 Calc . 214, distinguished. 
Monohar Mtjkerjee v . Khettra Nath Sabtti 
(1913) , . . 17 C. W. IN. 820 

. — s. 69 — Crop, apportionment of — Non- 

attendance of landlord — Liability of tenant if he 
appropriates whole crop . Under s. 69 of the 
Bengal Tenancy Act if the landlord does not attend 
to take the share of the crops the remedy of the 
tenants is by way of an application to the Collec- 
tor, but if it is found that the tenants have 
actually appropriated all the crops they are plainly 
liable to indemnify the landlord. Kamaleshwari 
Pershad Singh v. Kanhari Singh (1913). 

17 C. W. NT. 1159 
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s. 74. 

See Abwab . I, L. R 40 Calc, 806 

s 85 — Permanent under -raiyati lease 

— Raiyafs holding, purchase of, by landlord m 
lent decree — Suit for hhas possession — ss. 167, 49, 
22 — Notice. Where a permanent lease was given 
to an under-raiyat by a registered instrument and 
the landlord purchased the holding of the raiyat 
in execution of a decree for arrears of rent and 
sued to eject the under-raiyat : Held, that the 
under-raiyati lease was invalid under the provi- 
sions of sub-s. (2) of s. 85 of the Bengal Tenancy 
Act and that the landlord was entitled to take 
hhas possession by ej'ectmg such under-raiyat with- 
out annulling the same under s. 167 and without 
giving a notice m the terms of s. 49 of the Bengal 
Tenancy Act. Held, also, that the rights of the 
under-raiyat were not protected by sub-s (I) 
of s. 22 of the Bengal Tenancy Act. Peary 
Mohun Mooherjee v. Badul Chandra , I. L. R. 28 
Calc . 205, followed. Gangadhar Monbal v. 
Rajenbranath Ghose (1913) 17 C. W N. 860 

1. s. 85 (2) — Under-raiyati lease for 

term exceeding 9 years erroneously registered, if passes 
title— Previous possession as tenant not claimed — 
Oral evidence if admissible to prove tenancy — Evidence 
Act (I of 1872), s. 91. A sub-lease created by 
a raiyat for a term exceeding nine years and 
erroneously registered m contravention of the pro- 
visions of s. 85, cl. (2) of the Bengal Tenancy 
Act, is not admissible in evidence to prove the 
tenancy. Oral evidence to prove the tenancy in 
such a case is inadmissible under s. 91 of the 
Evidence Act. Where the sub-lease registered m 
contravention of s. 85, cl. (2) of the Bengal 
Tenancy Act, was the only title on which the 
grantee relied so that he could not fall back on any 
prior possession as tenant or otherwise, his suit to 
recover hhas possession was dismissed. Lala Sordbh 
Naram Lal v. Catherine Sophia, TO. W. N. 248, 
Manich Borai v. Bam Charan Mandal, 13 C. L. J. 
649, referred to. Recognition of the plaintiff by 
the superior landlord as tenant was in the circum- 
stances of no avail to him. Jarip Khan v. Dorp a 
Bewa (1912) . . . . 17 G. W. N. 59 

2. _ — Permanent under- 

raiyati lease, registered, effect of — Registration Act 
( XVI of 1908). s. 49 — Registration in contravention 
of law, effect of. Held, upon are view of authorities, 
that a permanent sub-lease by a raiyat does not 
confer any title on the under-raiyat and is inadmis- 
sible to prove the tenancy, even when registered, as 
registration in eontrovention of the statutory pro- 
hibition contained in sub-s (2) of s. 85 of the 
Bengal Tenancy Act is of no effect. Jarip Khan 
v. Darfa Bewa, 17 0. W. N. 59, followed. Telam 
Pramanik v . Abu Sheikh (1913). 

17 O. W. N. 468 

ss. 95-98. 

See Common Manager. 

' - - I. L. R. 40 Calc. 150 
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, s. 98 (4) — Common Manager , power of 

— District Judge , jurisdiction of. Where, subse- 
quent to the appointment of a common manager, 
the title of an alleged co-owner being disputed 
had to be decided by a competent Court : Held , 
that the District Judge under cl. ( 4 ) of s 98 of 
the Bengal Tenancy Act had juirsdiction to direct 
the common manager to retain the disputed share 
of the rent m his hands till the title of the co-owner 
was adjudicated upon. Bhabangana Debya v. 
Horendra Narain Roy (1912). 

17 C. W. 1ST. 445 

s. 101, els. 2(a), 3. . 

See Ultra Vires I. L. R. 40 Calc. 123 

ss, 103A, 105, 108 A — Record-of -rights, 

final publication of — Settlement of fair and equitable 
rent , upheld by Special Judge on appeal — Subse- 
quent amendment of record-of-nghts — Correction of 
clerical or arithmetical error — Inherent jurisdiction of 
Court — Application and scope of s. 108 A. Where 
after the final publication of the record-of -rights fair 
and equitable rent was settled by the Settlement 
Officer by his order, dated the 21st December 1908, 
in a proceeding under s. 105 of the Bengal 
Tenancy Act, an appeal by the tenants against 
which order was dismissed by the Special Judge on 
the 9th April 1906, the substantial matter m con- 
troversy before the Special Judge being whether 
the rate of rent settled was or was not equitable, 
no question being raised as to the area, and 
subsequently it being discovered that the area 
had been erroneously put down, the Settlement 
Officer on the 2nd September 1907 amended 
the record so as to alter the entry about 
area and the rent payable : Held , that the 
amendment of the record was not under s. 
108A of the Bengal Tenancy Act and was not 
without jurisdiction. The Settlement Officer acted 
in the exercise of a power inherent in every Court 
to correct obvious errors or incidental shps in 
its own record. Mellor v. Swire, SO Ch. D. 239 , 
247, Lawne v. Lees, 7 App. Cas . 19, 36, Hatton 
v. Harris [1892], A. C. 5472, 560 , referred to. 
Held, further, s. 108A of the Bengal Tenancy Act 
applies only to Revenue Officers especially em- 
powered by the Local Gover iment in that behalf. 
The section has a much wider scope than the 
•correction of obvious errors and incidental shps in a 
record-of rights. It entitles the Settlement Officer 
to correct the record when there has been a bond 
fide mistake made either by the Settlement Officer 
or one of the parties concerned. The section in 
substance authorises a Settlement Officer to recon- 
sider the matter on the merits. Raj Mohan 
Gttha v . Alam Gazi (1912) . 17 G. W. N. 625 

: ss. 104 A, 10 IF, 104H, 104 J— 

Record-of -rights, entry settling rent in, when conclu- 
sive — Rent, enhancement of, suit for, if maintainable. 
An entry in the record-of-rights settling a rent in 
accordance with the provisions of ss. 104A to 
104F, unless altered by means of a suit brought as 
contemplated by s. 104H, is conclusive, and no 
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suit is afterwards maintainable for enhancement 
of rent on the ground of an excess in area m spite 
of their having been a stipulation to that effect m 
the Icabuhyat executed by the settlement proceed- 
ings. S. 113 of the tenant prior to the Bengal 
Tenancy Act is no bar to the maintainability of a 
suit of this character and has no application m 
such circumstances Prosonna Kumar Ad hi k ar i 
v. Rachimuddin Howladar (1912) 

17 C. W. N. 153 

s. 104H — Suit under, scope of — Neces- 
sary parties — Defendants, who should be joined as. 
The only relief which the plaintiffs in a suit under 
s. 104H can claim, is the alteration of an entry m 
the record-of-nghts of the rent settled or the inser- 
tion of an entry as to the amount of rent to be 
settled and prayers in a plaint m a suit under s. 
104H to the effect that the plaintiffs may be de- 
clared occupancy raiyats and that the entry in the 
record of -rights to the effect that they are tenure- 
holders may be declared erroneous and that the 
names of the defendants recorded as occupancy 
raiyats may be expunged from the record and the 
lands m their occupation recorded in the khatian 
as the nij jote of the plaintiffs, are entirely foreign 
to a suit under s. 104H. A suit under s. 104H 
should have as defendant only the person benefited 
by the rent entry or by the omission to make a 
rent entry as the case may be, and in a suit brought 
for the determination of the question whether the 
rent entry showing the amount of rent payable 
by the plaintiffs to the Secretary of State for India 
is or is not correct, the Secretary of State for India 
is the proper party to be made defendant and the 
under-tenants subordinate to the plaintiffs are not 
necessary parties defendants. Two conditions 
must he satisfied in order that a party may be 
considered a necessary party defendant, namely, 
first, there must be a right to some relief against 
him in respect of the matter involved in the suit ; 
and secondly , his presence is necessary m order 
to enable the Court effectually and completely 
to adjudicate upon and settle all the questions 
involved in the suit ; and a person who is only 
indirectly or remotely interested is not a necessary 
party. Jogendranath Singh v. Secretary or 
State for India (1912) . 17 C. W. N. 835 

1. s. 105 — (Before amendment by Act I 

E. B. and A. C. of 1908)— Iiecord-of-rights— Tenants 
settled by trespasser entered as raiyats— Recovery of 
land by owner — Latter if may apply for settlement 
0 f rent — Relation of landlord and tenant, how created. 
Where land on which tenants were settled by 
zemindar A was adjudged by the Civil Court to be 
within the ambit of the zemindari of B, and the 
tenants were entered in the record-of rights as 
raiyats on the land i Held, that an application 
for settlement of rent under s. 105, Bengal 
Tenancy Act (before amendment by Act I E. B. 
and A. C. of 1908) by B against the tenants was 
competent. Tenancy in this country is created 
not only by contract but also by occupation in 

c 2 
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s. 105 — con dd. 

the case of agricultural land. Nityanund Ghost v. 
Kishen Kishore , W. R {1864), Act X Rulings, 82 , 
Surnomoyee v. Dina Nath , I. L R 9 Calc 908 , 
LuTchee Kanto v. Sumer uddi , 21 TT. R 208 , Lalun 
Monet v Sonamonee , 22 W R. 334, Azim Sirdar 
v. Ram Lai, I. L JR 25 Calc. 324, Bmad Lai v. 
Ealu Pramanik . I L. R 20 Calc 708, referred 
to. Consent of both parties is not essential to 
establish the relation of landlcrl and tenant. 
In this case there was such consent as between 
A and the tenants, and B merely stepped into A’s 
shoes by operation of law. Kali Prasunno Das 
v. Bhagwan Mali (1912) . 17 C. W. 1ST. 348 

2 Proceedings, if lies, 

only when no rent previously agreed upon — Tenant, 
recorded as occupancy raiyat, if may claim fir ity of 
rent by proof of uniform payment — Presumption, if 
may be rebutted by collection papers — Admissibility of 
same as independent evidence — Evidence Act (/ of 
1872), ss. 32. 34 S 105 of the Bengal Tenancy Act 
is not restricted m its application only to cases 
where no rent has been fixed by agreement of 
parties. Notwithstanding the final publication of 
a reoord-of-rights m which the tenants are entered 
as occupancy rai ats, they are entitled m a pro- 
ceeding under s. 105 of the Bengal Tenancy Act 
to rely on the presumption mentioned in s. 50, 
cl. (2) of the Act if tl ey have produced rent -receipts 
for 20 years showi g payment of a uniform rate 
of rent. When the landlord’s collection papers 
are produced to rebut the presumption of fixity 
of rent, they are, under s. 34 of the Evidence 
Act, admissible as corroborative and not independ- 
ent evidence. The law as embodied in s. 34 
of the Evidence Act and s. 42 of Act II of 1855 
i though not identical is the same m this respect. 
Belayet Khan v. Rash Behary, 22 W. R. 549, 
not followed. Surnomoyi v, Johur Mohomed 
Nasyo, 10 C. L R. 545, followed. If evidence is 
adduced to make the account papers admissible 
as statements under s 32 of the Evidence Act, 
corroboration would not be needed m terms of 
s. 34. Rampyarabai v. Balaji Shndhar, 1. L. R. 
28 Bom. 294, Dukha Mondal v. Grant, 16 C. L. 
J. 24, followed. Aktowli v. Tarak Nath Ghose 
(1912) . . . . 17 C. W. 1ST. 774 

S. 108 — Revenue officer, if can pass 

decree for possession — Suit transferred to Civil Court 
S. 106 of the Bengal Tenancy Act provides for 
the institution of suits before revenue officers and 
indicates the points that can he decided by the 
revenue officer hut it does not vest the revenue 
officer with pow r er to pass a decree for possession. 
Where suits under s. 106 of the Bengal Tenancy 
Act were not heard by the revenue officer hut were 
transferred to a competent Civil Court for trial 
under the 1st proviso to that section : Held, 
that the mere fact that they were transferred to 
a Court which in its ordinary jurisdiction might 
have been passed a decree for possession, could 
not widen tl e peimissible scope of these parti- 
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cular suits Nilmani Kumar v. Kedar Nath 
Ghosh (1913) . 17 C. W. IN. 750 

■ s. 147 A — Decree ' for enhanced rent 

passed on compromise — Amount of previous rent 
not ascertained — Tenant, if bound by decree — Irre- 
gularity or nullity A decree for rent passed m 
accordance with a compromise, m contravention of 
the provisions of s 147 A of the Bengal Tenancy 
Act, i e., without recording evidence to show 
what the amount of rent was before the dispute 
arose, is made without jurisdiction and the tenant 
is not hound to have it set aside As the tenant 
cannot waive the irregularity, it amounts, accord- 
ing to the test laid down in Holmes v. Russet, 
9 Dowl 487, to a nullity. Sarjugsharan v. Lal 
Dukhit Mahato (1913) . 17 C. W. IN. 496 

s. 148, cl (h) 

See “ Landlords’ Interest,” meaning 

or . I. li. B. 40 Calc. 462 

s. 159 — Suit for rent of holding against 

one of several heirs of the raiyat — Decree, rent 
decrees and sale if passes whole tenure — One 
tenant , when representative of the rest — Question of 
fact Although under s. 43 of the Contract 
Act a landlord may bring a suit for the whole 
rent of the holding against one of several 
raiyats, all the tenants of the holding must 
ordinarily be joined as parties in order that the 
decree and the sale in execution of it may pass 
the entire holding and not merely the right, title 
and interest of the judgment-debtor. Where, how* 
ever, one of a number of tenants is put forward by 
the rest as their representative he can be regarded 
as the sole tenant for the purposes of a suit for the 
arrears of rent within Ch. XIV of the Bengal 
Tenancy Act Whether one of several tenants 
can be regarded as a representative of the rest 
must depend on the cirum stances of each case, 
and is largely, if not essentially, a question of fact. 
Doolar Chand Sahu v. Chabeel Chand, L R 6 I. A. 
47, distinguished Chamatkari Dassi v Triguna 
Nath Sardar (1913) . 17 C. W. IN. 833 

ss 160, 165, 167 — Se-putm if a protec- 
ted tenure ■ — Dur-putm extinguished under s. 167 — 
Effect on se-putmdar who has not been ejected — 
Right to” collect rent. A se-putmdar, who has not been 
ejected m a proceeding under s. 167 of the Bengal 
Tenancy Act, is not entitled to continue collecting 
rents from the tenants when the dur-putm under 
which he holds has been extinguished under that 
section. On the extinction of the dur-putm the 
tenants became liable to pay their rent directly 
to the putmdar The extinction of the dur-putm 
necessarily carries with it the extinction of the 
se-putm which is not a protected tenure under the 
definition in s 160 of the Bengal Tenancy Act. 
Makham Das Kuli v. Ram Chandra Gosswami 
(1912) .... 17 C. W. IN. 1064 

s. 167 — “ Date of sale ”, meaning of — 

“ Notice ” if means express notice. The words* 
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BENGAL TENANCY ACT (VIII OF 

1885) — contd 

■ s. 167 — con eld. 

“ date of sale.” m s 167 of the Bengal Tenancy 
Act means the date on which the sale of the hold- 
ing or tenure has actually taken place and not 
the date of the confirmation of the sale If the 
purchaser has had knowledge or intimation of an 
incumbrance, that would be sufficient notice of it 
withm the meaning of s 167. When the puc- 
chaser of an occupancy holding at a rent sale had 
intimation that persons other than the judgment- 
debtor were cultivating the land * Held, that the 
lower Appellate Court was justified m holding that 
he had “ notice of the incumbrance these persons 
had on the holding ” Yusup Gazi v Asmat 
Mollah (1912) . 17 C W. IN 440 

s. 171 — Deposit nndei — Court mahng 

no enqiwy as to depositor having mteiest voidable 
on the sale — Revision — Civil Procedmc Code ( Act 
V of 1908), ss 47, 115 — Matenal luegnlanty — 
Appeal Where upon an application made under 
s. 171 of the Bengal Tenancy Act it was ordered : 
“ the applicant applies for depositing the claim m 
Court ; he may deposit the claim withm 2 days ; ” 
but there was no enquiry as to whether the 
depositor had any interest voidable on the sale and 
no decision upon the point : Held, that the Court 
m passing this order acted with material irregula- 
rity m the exercise of its jurisdiction and the High 
-Court could interfere under s. 115 of the Civil 
Procedure Code. Held, also, that the above order 
was not appealable- as the original application, 
having been made by a person not a paity to the 
suit, did not come withm the provisions of s 47 
of the Civil Procedure Code. Him Lai Ghose v, 
Chandia Kanta Goose, 1. L. R 26 Calc 539 , referred 
to. Quceie Whether under the provisions of 
s. 153 of the Bengal Tenancy Act the District 
Judge had revisional jurisdiction in the matter. 
Gobinda Sundae Sinha Chowdry v Chand 
Meah (1912) . . . 17 C. W. IN. 602 

s. 174 — Order refusing to set aside sale 

on the ground of shortness of deposit , if an order on a 
question of title — Appeal, if lies — Poundage-fee if 
must be deposited by judgment debt oi , to have sale 
set aside. The decision of the Full Bench in Kali 
Mondal v. Ramsarbaswa ChucJcerburty, I L. R. 32 
Calc . 957 ;9C.W A 7 721, has not been completely 
superseded by the explanation subsequently added 
to s 153 of the Bengal Tenancy Act. Where 
therefore an application under s 174 of the 
Bengal Tenancy Act to set aside a sale m execution 
of a decree for rent was rejected by a Munsif who 
had final jurisdiction in the case under s. 153 
on the ground that the amount deposited was 
short : Held, that the decision of the Munsif was 
an order deciding a question relating to the title 
to land as between parties having conflicting titles 
thereto and was therefore appealable. Semble * 
The amount to be deposited under s, 174, Bengal 
Tenancy Act, does not include poundage fee. 
Raghubar Dayal v. Jadunandan Messir, 15 C. L. J. 


BEET GAL TENANCY ACT (VIII OP 

1885) — contd 

s. 174 — concld. 

89 , 16 C TF. K 736, reieired to. Beni Madhab 
: Bay v Bissessur Bharti (1911) 

17 C. W IN. 84 

s 180 (7 ) — Chur land held continuously 

for over 12 yeais but dui mg past thereof as ijaradar 
also — Commencement of possession as laiyat. Where 
the plaintiffs came into possession of certain chur 
lands as raiyats m 1884 and continuously held 
possession thereof till 1908, but from 1890 to 1898 
they held the same and other lands also as ijara- 
dars * Held, that the plaintiffs acquired occupancy 
right m the land under s 180, sub-s. (1) of 
the Act. The effect of the holding of the ijam from 
1890 to 1898 discussed Mukandi Lai v. Ciowdy, 

8 B. L. R App 95, Savi v. Panchnun, 25 W. R 
503, Lai Bahadur v Solano, I. L. R 10 Calc. 45, 
Maseyk v. Bhagabati, I L. R. 18 Calc 121, 123, 
referred to. Jasimuddin Sheikh v. Beni Madhab 
Das (1913) . . . 17 O. W. IN. 881 

1. Sell, III, Art. 3 — Rent sale — Pur- 

chase by sole landlord — Suit by tenant to recover pos- 
session alleging decree to be fraudulent — Limitation. 
Where the sole landlord took possession of a hold- 
ing as purchaser at a sale thereof m execution of a 
rent decree, the tenant was not dispossessed by the 
landlord within the meaning of Art. 3 of Sch III 
of the Bengal Tenancy Act. Dispossession effected 
by the act of delivery of possession by the Court 
is not dispossession by the landlord within the 
meaning of Art. 3 of Sch. Ill of the Bengal Ten- 
ancy Act Aminuddin v Ulfatunissa Btbi, 9 C.L.J . 
131, dissented from. Kamaldhari Thakur v. 
Rameshur Singh Bahadur (1913) 

17 C. W. IN. 817 

2. _ Suit for possession of 

land by raiyat or undei -raiyat — Relationship of land- 
lord and tenant — Special rule of limitation when 
applies . The plaintiff’s suit was for recovery of pos- 
session of a holding governed by the Bengal Tenancy 
Act which had vested m her on the death of her 
husband. The plaintiff’s aunt who came to live with 
her after the death of plaintiff’s husband, brought 
the defendants on to the land to assist in its cultiva- 
tion The defendants by their conduct com- 
pelled the plaintiff to leave the holding and take 
shelter somewhere else. In the plaint there was 
a suggestion of collusion on the part of the plaint- 
iff’s landlord : Held, that as between the plaint- 
iff and the defendants there was no relationship 
of landlord and tenant so that as between them 
the special law of limitation embodied m Art. 3, 
Sch. Ill of the Bengal Tenancy Act, did not apply. 
There having been m fact no dispossession by the 
landlord, the mere suggession that the landlord 
had a hand m the ouster did not bring the suit 
withm Art. 3, Sch III of the Act. Basanta 
Kumary v Nan da Bam Kaibarta Dass (1913) 

17 O. W. IN. 1149 

Sell. Ill Art. 6 — Rent-suit, instalment 

decree m, passed by consent — Execution — Limitation 
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BENGAL TENANCY ACT (VIII OF 
1885) — concld. m 

Seh. Ill, Art 8 — concld. '1 

1 — Period, if may be extended by agreement. Art 6 of 
Sch. Ill of the Bengal Tenancy Act applies to an 
application to execute a decree passed upon consent, 
in a suit for rent by the sole landlord against his 
tenant, directing payment by instalments. Limita- 
tion therefore ran from the date of the decree and 
not from the date of payment of the last or any 
other instalment. Baihuntha Nath v. Aghore N ath , 
I. L. R. 21 Calc. 387, ThaTcamoni v. Mohendra Nath, 
10 G. L. J. 463 , K. B Dutt v. Gosto Behary, 
16 G. L. J. 379 : 16 G. W. N. 1006, referred to. 
The parties to a suit cannot contract themselves 
out of the law of limitation and extend the period 
prescribed thereby. Knsto Kam,al v. Hunee 
Sardar , 13 W. R. F. B. 44, Lalla Ram Sahay v. 
Dodraj Mahto, 20 W. R. 395, Nabar Narrya v. Dhan 
Mahomed , I. L. R. 5 Calc. 820 . 6 G. L. R 136, 
referred to. Khetro Mohan Chatterjee v. 
Mohlm Chandra Das (1913) . 17 C. W. N. 518 

BEQUEST. 

See Hindu Law — Adoption 

I. L. B. 37 Bom. 107 

conditions of— 

See Will . I. L. B. 40 Calc. 192 

BETBOTHAI*. 

See Hindu Law — Will 

I. Ti. B. 37 Bom. 18 

BHAGDABI VILLAGE. 

Lands forming pa)t of 

road -way s %n village— Ownership of Government — 
Bhagdar has no right to tether cattle on such lands. 
The plaintiff, a bhaghdar, owned a house m a village 
which was bhagdam. In front of his house lay a 
peice of open ground, which was part of a way or 
lane, leading directly from the mam public road 
to the collection of houses situate round about 
the plaintiff’s house. It was open to the villagers 
and used by them freely upon all occasions. The 
plaintiff claimed a right to tether his cattle upon 
the land in question : Held, that the land m 
question, forming a portion of a public road-way, 
was the property of Government. Umar Amanji 
v. Secretary of State for India (1912). 

I. L. B. 37 Bom. 87 

BHANG. 

See Wadhwan Civil Station. 

I L. B. 37 Bom. 152 

BHABWAD. 

See Dekkhan Agriculturists’ Belief 
Act (XVII of 1879), s. 2. 

I. L. B. 37 Bom. 398 

BOMBAY ABKABI ACT (BOM. V OE 
1878). 

See Abkari Act, Bombay. 


BOMBAY ACTS. 

1863 — VI. 

See Public Conveyances Act. 

1869 — XIV. 

See Bombay Civil Courts Act. 

1874— III. 

See Hereditary Offices Act. 

1876— X. 

See Revenue Jurisdiction Act. 

1878— V. 

See Abkari Act, Bombay. 

. 1879— V. 

See Land Revenue Code, Bombay, 

1879— XVII. 

See Dekkhan Agriculturists’ Belief 
Act 

1880—1. 

See Khoti Settlement Act. 

1886— V. 

See Hereditary Offices Amendment 
Act 

1887— IV 

See Prevention of Gambling Act. 

1888— VI. 

See Gujarat Talukdars Act. 

1901— III. 

See District Municipalities Act. 

1901— VI. 

See Land Revenue Code, Bombay. 

1905—1. 

See Court of Wards Act, Bombay. 

1906—11. 

See Mamlatdars’ Courts Act. 

BOMBAY CIVIL COUBTS ACT (XIV 
OB 1869) 

s. 32. 

See Court of Wards Act (Bom. Act 1 
of 1905), s. 3 (c). ! 

I. L. B. 37 Bom. 313 

BOMBAY HIGH COUBT (APPELLATE 
SIDE) BULES. 

Buie 65. 

See Bombay Regulation II of 1827, s* 

52 . .1. L. B* 37 Bom. 303 

BOMBAY PREVENTION OF GAMB- 
LING ACT (BOM. IV OF 1887). 

ss. 5, 6 and 7. 

See Gambling . I. L. R. 37 Bom 402 
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BOMBAY REGULATION - (II OP 1827). 

s. 52 — Pleaders ’ Ac£ (i of 1846), ss. 

6 and 7 — Bombay High Court Appellate Side Rules. 
Rule 65 — Pleaders' fees — Taxation — Appeal from a 
preliminary decree deciding status of agriculturist — 
Practice. The pleaders’ fees in the High Court, 
in an appeal from a preliminary decree determining 
the status of an agriculturist, must be assessed at 
Rs. 30 under Rule 65 of the Bombay High Court 
Appellate Side Rules, and not on the subject- 
matter in dispute, under s. 52 of the Bombay 
Regulation II of 1827 or under s. 6 of Act I 
of 1846. Manohar Ramchandra v The Collec- 
tor op the Nasik District (1912). 

I. L. R. 37 Bom. 303 

s. 56 — Pleader — Misbehaviour — Not 

limited to professional misconduct — High Court — 
Disciplinary jurisdiction The term “ misbehavi- 
our ” in s 56 of the Bombay Regulation II 
of 1827 is not restricted to misbehaviour m the 
strict course of a pleaders’ professional duties, 
but includes general misbehaviour. There is no 
reason to suppose that the Legislature intended 
in this matter to enact a laxer rule of practice in 
India than the rule which prevails in England. 
Government Pleader, Bombay v. Annaji 
Narayan Deshpande (1912). 

I. Xi. R. 37 Bom. 354 | 

BOMBAY REGULATION (V OF 1827). 

. s. 1. 

See Limitation I. L. R, 37 Bom. 231 

BONA FILE ACT. 

by Collector — 

See Abkari Act (Bom. Act V of 1878), 

ss. 32, 67 . I. L. R. 37 Bom. 101 

BOND. 

See Limitation Act (IX of 1908), Sch. 
I, Art. 75 . I, L. R 35 All. 455 

BOOKS OF REFERENCE. 

, Reliance by Court on 

Boohs of Reference — Parties should know of it at 
the trial — Practice . Whenever a Court relies on 
a book of reference, such as a work on medical 
jurisprudence, it should be made known at the 
trial to the parties, so that they may have an 
opportunity of adducing evidence or argument on 
the point. Durga Prasad Singh v. Ram Doyal 
Chaudhun , I. L . R. 38 Calc . 153, referred to. 
Weston and Others v. Peary Mohan Dass 
(1912) . . . I. L. R. 40 Calc. 898 

BOUGHT AND SOLD NOTES. 

See Arbitration I. L. R. 40 Calc. 219 

BREACH OF CONTRACT OF MAR- 
RIAGE. 

See Hindu Law — Will. 

I. L. R. 37 Bom. 18 


BRITISH INDIA. 

See Wadhwan Civil Station. 

I. L. R. 37 Bom. 152 

BUILDING PLANS. 

sanction of — 

See Municipal Corporation. 

I. L. R. 40 Calc. 838 

BURDEN OF PROOF. 

See Civil Procedure Code (1908), s. 
60(c) . I L. R. 35 All. 307 

See Onus of Proof. 

See Hindu Law — Alienation. 

I. L. R. 40 Calc 288 

BURMA TOWN AND VILLAGE LAND B 
ACT (BURMA IV OF 1898). 

s. 41 (5). 

See Jurisdiction of Civil Court. 

I. L. R. 40 Calc. 391 


c 

CALCUTTA MUNICIPAL ACT (BENG. 

Ill OF 1899) 

ss. 3 (32), 408, 574, 575 — Bustee 

land — Debutter property — Shebait not m possession 
if an “ owner ” When the petitioner, being one of 
several shebaits who had his last turn of workship 
in. 1906 and had since then no hand m the manage- 
ment of the debutte ? properties, was convicted 
under s f Ji of the Calcutta Municipal Act for 
non-compliance with a notice under s. 408 calling 
upon him to carry out certain improvements in a 
bustee w r hich was one of the debutte? properties : 
Held, that the petitioner was not an owner within 
the meaning of s. 3, sub-s. (32) of the Act inas- 
much as though he might be regarded as a manager 
for the deity, yet he was not receiving the rent. 
Ratnendra Lal Mitter v. Corporation of 
Calcutta (1913) . . 17 C. W*. N. 1084 

ss. 3 (35), 381, 416 (I), (5), 419— 

Roadway in bustee land — Public exei cismg right of 
way — Applicability of s 361 — Definition of “ street 
if includes “ passage ” — Conditions necessary to- 
create public right of way — Criminal Procedure 
Code (Act V of 1898), s 439— Order of acquittal , 
revision of. A roadway less than 20 ft wide was 
originally made as part of a bustee and m accord- 
ance with the standard plan approved by the Gene- 
ral Committee. The owner of the bustee sold the 
land covered by the bustee to various persons who 
built residences on the land At the instance of the 
Chairman of the Corporation, the opposite party 
whose house abutted on the roadway was prose- 
cuted for failure to comply with a direction under 
s 361 of the Act to improve the roadway. The 
Magistrate found that the public exercised a right 
of way over the road and acquitted the accused. 
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CALCUTTA MUNICIPAL ACT (BENG. 

Ill OP 1 899)—concld. 

S. 3 — concld. 

There was no agreement between the General 
Committee and the owner as to the road being 
made public Held, that the roadway m question 
was a private street to which s 361 of the 
Calcutta Municipal Act applied. That the defini- 
tion of the woid ‘‘street’ 5 in the Act includes a 
passage and the fact that the roadway was not 20 
feet wide did not make s 361 inapplicable. That 
the moaning of s. 416 read with s. 419 is that 
a street like the one m question remains a private 
street until the owner of the bustee initiates a pro- 
ceeding under s. 419 That m order to create 
a public right of way over a road there must be 
a dedication by the owmer and m the present case 
under s 416 (7) the owner could not dedicate 
without the consent of the General Committee. 
That the Chairman of the Corporation was com- 
petent to initiate the prosecution. Corporation 
op Calcutta v Mahamaya Deri (1913) 

17 C. W. N. 1250 

ss. 375, 377. 

See Municipal Corporation. 

I. L. R. 40 Cale 836 

CALCUTTA POLICE ACT (BENG. IV 
OP 1866). 

ss. 62A (4), 102A. 

See Procession I. L. R. 40 Calc. 470 

CALCUTTA SUBURBAN POLICE ACT 
(BENG. II OP 1866). 

ss. 39A (4), 40A. 

See Procession . I. L. R, 40 Calc. 470 

CANDIDATE. 

See Pleadership Examination. 

I. L. R. 40 Calc. 588 

CARRIERS. 

See Carriers Act. 

— Cahners Act (III of 

1865), ss. 6, 7, 8, 9 — Liability of steamer company 
for goods damaged m transit — Onus of proof — 
Negligence or cnmmal act of company , its servant, 
or agent presumed , Where a steamer company 
forwarded a consignment of four tins of oil on terms 
contained in what is known as an owner’s risk- 
note, after receiving the tins in good condition, 
and the consignee refused to take delivery as one 
tin was cut open and partly empty and another 
was quite empty, and brought a suit for the value 
of the oil Held , that the steamer company, being 
a common carrier, was m a different position from 
railway companies who are only bailees, coming 
under ss. 151, 152 and 161 of the Contiact Act. 
Its liability is, therefore, that of an insurer subject 
to certain exceptions under s. 6 of the Carriers 
Act. Held, also, that the onus vas, as a matter 
of course, on the steamer company as common 
•carriers, even in a case covered by special contract 


CARRIERS — concld. 

*o disprove negligence, as the loss of the goods is 
pnma facie evidence of negligence or criminal act 
of the earner, his servants or agents. Choutmul 
Doogur v. The Rivers Steam Navigation Co ,I.L JR. 
24 Calc. 786, fofiowed. Irrawaddy Flotilla Co. v. 
Bugwandas , I. L JR 18 Calc. 620, Lalcliand Sew 
KarariY.E.I By Co, 17 C W.N 635n, referred 
to Sheobar ut Ram y B. and N.~W. Ry Co, 16 C . 
IF. N 766, not followed India General Steam 
Navigation Company v. Bhagwan Chandra Pal 
( 1913) . . . I. L R. 40 Cale. 716 

CARRIERS ACT (III OP 1865). 

ss. 3, 4, 8, 9 — Mutka silk of over 

Rs 100 m value sent by steamer — Loss owing to negli- 
gence- — Merchandise sent as “ luggage ” and value 
and description not declared and excess charge not 
paid — Carrier if liable m damages Where goods of 
the description contained m the schedule referred 
to m s. 3 of the Carriers Act and exceeding m 
value Rs 100 weie lost owing to the negligence 
of a steamer company Held , that the steamer 
company were liable under s 8 of the Act to 
make compensation to the consignor, although the 
value and description of the goods were not 
declared under s 3 of the Act and the increased 
risk of carrying them was not paid for at higher 
rates under s. 4 of the Act Velayat Ilossem v. 
Bengal and North-Western Railway Co., 1. L. R. 
36 Calc 819 , referred to The steamer company 
were liable although the goods were delivered as 
“ luggage/’ as the Act makes no distinction be- 
tween “ personal luggage ” and goods or merchan- 
dise. Shaik Roheemulla v. Palmer, Cory ton's Rep. 
133 , not followed. Under s. 9 of the Carriers 
Act the onus of proving negligence is not on the 
plaintiff. Sheobarut Ram v. The Bengal North- 
Western Railway Co , 16 C W N. 766, distin- 
guished. India General Navigation and 'Ry. 
Co., Ld , v Gopal Chandra Guin (1913), 

17 C. W. N. 970 

ss. 6 to 9. 

See Carriers . I. L. R 40 Calc. 716 
s. 9. 

See Railway. . I. L. R. 37 Bom. 1 
CAUSE OP ACTION*. 

s. 34. 

See Agra Tenancy Act (II of 1901), 

s 34 . . I. L, R. 35 All. 512 

abatement of — 

See Parties — Religious Endowment. 

I. L. R. 40 Calc. 323 

CENTRAL PROVINCES GOVERN- 
3VCENT WARDS ACT (XVII OF 1885). 

, s. 18 — Application of Act — Hindu joint 

family estates — Application by managing members 
of joint family for superintendence of estate by Court 
'of Wards — Mitakshara law, family governed by — ■ 
Sanction by Chief Commissioner to mortgage of 
estate under charge of Court of Wards — Suit on 
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CENTRAL PROVINCES GOVERN- 
MENT WARDS ACT (XVII OP 1885) 

— conid. 

s. 18 — contd 

mortgage a fie) relinquishment by Court of Wards . 
The Centra] Provinces Government Wards Act 
(XVII of 1885) applies to the superintendence by 
the Court of Wards of the estates of Hindu joint 
families, as well as to the separate estates of Hindus 
and others situate within the territories adminis- 
tered by the Chief Commissioner of the Central 
Provinces. The two managing members of a 
Hindu joint family governed by the Mitakshara 
law, and zammdars of the family estate of Bahera- 
khedi m Hosangabad, which had become over- 
burdened with debt, applied under the above Act 
to the Deputy Commissioner, as the Court of Wards 
for the district, to assume superintendence of the 
joint family estate with a view to liquidate the 
debts Held , that m making the application they 

-acted within their power and authority as manag- 
ing members, and m the interest of all the members 
of the joint family ; and that inasmuch as no mem- 
ber had m the property any definite undivided 
share [Garibullah v. KhalaJc Singh , I L JR 25 AV 
407 , L. JR SO I A. 165, and Appovier v Rama 
JSubba Aiyan, 11 Moo L A. 75] what was taken 
over by the Court of Wards on assuming superin- 
tendence of the estate was the property of all the 
members of the joint family The Chief Commis- 
sioner had power to sanction the assumption by 
the Court of Wards of the whole of the joint family 
property,- whether the application was made by 
the managing members only, or by all the members 
of the family : and the acts of the Couit of Wards 
in dealing with the property after charge of it w as 
assumed, bound the interest of all the members 
The sanction of the Chief Commissioner to a mort- 
gage of such property as required by s. IS of 
Act XVII of 1885 may be an implied sanction ; 
it is not necessary that the moitgage to be made 
by the Court of Wards should be submitted to the 
•Chief Commissioner for his sanction, nor that the 
sanction should be to the precise terms of the 
mortgage deed. By the terms of a mortgage made 
in 1891 by the Court of Wards m favour of the 
respondents (plaintiffs) on the security of the joint 
family estate, the mortgage money (Rs 1,20,000 
was repayable with interest by annual instal- 
ments of Rs 10,000 extending over more than 20 
years, and m the event of Rs 30,000 becoming 
overdue, the Court of Wards covenanted to recover 
such sum by sale or otherwise of sufficient of the 
mortgaged property If it was found impossible 
To continue to manage thel estate, the Court of 
Wards was either to sell up the entire property 
and devote the proceeds to the liquidation of the 
-debt, or make over the estate to the mortgagees 
m satisfaction of their claim In the event of the 
management being relinquished before the debt 
was liquidated in the ordinary course, the Court 
of Wards was to liquidate the debt remaining due 
by the sale of such portion of the property as 
might be necessary The sum borrowed was 
applied to pay off the debts on the property. 


CENTRAL PROVINCES GOVERN- 
MENT WARDS ACT (XVII OE 1885) 

— concld. 

s 18 — concld 

Only Rs 16,000 \us repaid up to 1893, and since 
then no instalment had been paid, the Court of 
Wards, owing to unforeseen circumstances, find- 
ing its impossible to pay more, either of principal 
or interest and m March, 1902, the Couit of Wards 
after giving the mortgagees notice that the relin- 
quishment by it of the management had been 
sanctioned, offeied to make over to them the 
mortgaged propertv in satisfaction of then claim 
“ excepting the cultivating rights of sir land 
which are to he reserved for the maintenance of 
the wards,” which the mortgagees declined as not 
being a compliance with the terms of the mort- 
gage deed. In June, 1902, the Court of Wards 
relinquished the management of the estate with- 
out selling it or transferring it to the mortgagees. 
In a suit brought m 1904 on the mortgage for sale 
and recovery of the amount due : Held (affirm- 
ing the decisions of the Courts m India), that, on 
the terms of the mortgage and under the circum- 
stances of the case, the whole sum payable on the 
mortgage had become due on the relinquishment 
of the management by the Court of Wards, and 
the usual decree for sale was made Gulab Singh 
v . Gokuldas (1913) , I. L. R. 40 Calc. 784 

CENTRAL PROVINCES LAND REVE- 
NUE ACT (XVIII OP 1881). 

ss. 138 G, 136H — -Appeal if lies to 

High Couit against decision of Commissioner on 
appeal — Deputy Commissioner , if a District Court . 
There is no appeal to the Commissioner 
against the decision of a Deputy Commissioner 
passed under s. 136G of the C P. Land Reve- 
nue Act and no appeal lies to the High Court 
against an order of a Commissioner passed on 
appeal against such decision of a Deputy Com- 
missioner. Gajraj Das v . Kripasindhu Das 
(1912) . . . . 17 C W. N. 155 

CENTRAL PROVINCES TENANCY 

ACT (XI OF 1898). 

ss. 46, 47, 95 — Unauthorised transfer 

by an occupancy tenant — S. 47 if the only provision 
for avoiding such transfer — Jurisdiction of Civil 
Court — Effect of s. 95 Where an occupancy 
tenant governed by the Central Provinces Tenancy 
Act, sold half of the share of his holding to the 
defendant and subsequently mortgaged the other 
hall to another person with possession and the 
plaintiff landlord applied to the Revenue Officer 
under s 47 of the Act for possession of the land 
and was given a decree m xespect of the mortgaged 
moiety but as to the moiety which had been sold 
it was held that the plaintiff’s application was 
out of time having been made more than two years 
after the date, and the plaintiff subsequently 
brought a suit in the Civil Court for precisely the 
same relief as to the moiety which was sold : Held , 
that having lost his case under s. 47, the plaintiff 
could not again bring a suit in a Civil Court for the 



( 51 ) 


DIGEST OF CASES. 


( 52 ) 


CENT R AXi PROVINCES TENANCY 
ACT (XI OF 1898) — concld. 

s. 46 — concld . 

same relief. S. 47 enacts the only method by 
which a transfer made by an occupancy tenant in 
contravention of s. 46 of the Act may be avoided. 
I chat am Sing v. Nilmony Baluda , 7 G. L. J. 499 , 
followed. Under s. 95 the jurisdiction of the 
Civil Court is excepted in the case of ss. 46 and 
47. Baikantha Nath Misra v. Laboo Nag 
(1912) . . . . 17 C. W. N. 621 

CERTIFICATE. 

See Limitation Act (IX of 1908), Sch. I, 
Art. 182, cl. (5). 

I. Zs. R. 37 Bom. 559 

CERTIFICATE OF CORRECTOR. 

See Pensions Act (XXIII of 1871), s. 4- 

I. R. R. 37 Bom. 91 

CERTIFICATE OF INCORPORATION. 

See Companies Act (VI of 1882), ss 6’ 

40, 41 . .1. R. R. 40 Calc. 1 

CERTIFICATE OF SUCCESSION. 

See Succession Certificate 
See Succession Certificate Act. 

CERTIORARI, WRIT OF. 

Power of High Court 

to issue — Income-tax Act (II of 1886) — Criminal 
Procedure Code ( Act V of 1898), s 476, when 
order may be passed under . ( 1 ) Per Sundara 

Ayyar, J — The High Court has no jurisdiction 
to issue a writ of certiorari on an officer beyond the 
limits of its jurisdiction. Per Sadasiva Ayyar, 
J . — The High Court has such jurisdiction. Per 
Curiam, (n) A Divisional Officer hearing appeals 
under the Income-tax Act (II of 1886) is a Court. 

(iii) Presuming the High Court to have jurisdiction, 
a petition may be entertained by the High Court 
to set aside the order of such Court passed under 
s. 476 of the Criminal Procedure Code (Act V 
of 1898), it not being necessary for the peti- 
tioner to have appealed to the Revenue Board. 

(iv) The Divisional Officer’s order under s. 476, 

Criminal Procedure Code, was not bad for want 
of jurisdiction as being passed long after the 
close of the income-tax proceedings, (v) Even 
assuming that the order is bad for want of 
jurisdiction and that the High Court has itself 
jurisdiction to proceed by wiy of certiorari, the 
High Court is not bouad to interfere and quash 
the proceedings if on the merits petitioner has no 
ease. Petition dismissed. In re Nat aba ja Iyer 
(1913) , . . I. L. R. 38 Mad. 72 

CESS. 

See Landlord and Tenant. 

I. L R. 35 All. 19 

CHAIRMAN. 

See Municipal Corporation. 

I. R R. 40 Calc. 886 


CHANGE OF ATTORNEY. 

See Attorney and Client. 

I X,. R. 40 Calc. 386 

CHARGE. 

See Criminal Procedure Code (Act V 
of 1898), s. 250. 

I. L. R. 37 Bom. 376 

See Interest . I. R. R. 40 Calc. 514 

See Limitation Act (IX of 1908), Sch. 1, 
Art. 132 . I. R. R. 35 All. 185 

See Transfer of Property Act (IV of 
1882), ss. 59, 100. 

I. E. R. 35 All. 164 

1. — - Omission to ft ame 

charge — Rioting — Causing hurt — Conviction for an 
offence other than the one charged with — Error of 
law — “ Error, omission or irregularity 55 — Criminal 
Procedure Code ( V of 1898), ss. 585, 587 (a ) — 
Practice. Ss. 535 and 537 (a) of the Criminal 
Procedure do not apply to a case where the accused 
is charged with one offence and convicted of ano- 
ther — totally different to the one he was charged 
with. S. 233 is mandatory for every distinct 
offence of which any person is accused there 
shall he a separate charge, and every charge shall 
be tried separately, except m the case mentioned m 
ss. 234, 235, 236 and 239 of the Code S. 236 
refers to a series of acts which are of such a 
nature that it is doubtful which of the several 
offences the facts constitute. To convict an ac- 
cused of murder on a charge of noting or to commit 
him to the Sessions without framing a charge, 
would be not merely an irregularity but an error 
of law vitiating the trial. Sita Ahir v Emperor 
( 1912) . . . . I. R. R. 40 Calc. 168 

2. Misjoinder of charges- 

— Joint trial on changes of criminal breach of 
trust and falsification of accounts committed m 
separate transactions — Criminal Procedure Code ( Act 
V of 1898), ss. 233, 234, and 235— Penal Code ( Act 
XLV of 1860), ss. 408 and 477 A. A charge of 
criminal breach of trust of a sum of money can 
be tried under s. 235 (1) of the Criminal Procedure 
Code, at the same time, with one of falsification 
of accounts made to conceal the act of misappro- 
priation as part of the same transaction and two 
unconnected charges of falsification may be tried 
at one trial under s. 134, but a charge of 
criminal breach of trust cannot be legally tried 
together with one of falsification relating to a 
distinct act of misappropriation committed in a 
separate transaction. Kasi Viswanathan v. 
Emperor, I. L. R 30 Mad. 328 , and Subrahmania 
Ayyar v. King-Emperor, I L. R 25 Mad. 61 ; 
L. R 28 I. A. 257. followed Emperor v. Jib an 
Kristo Bagchi (1912) . I. R. R. 40 Calc. 318 

3. — One head of charge 

relating to several distinct offences — Misjoindei — 
Illegality of trial — Criminal Procedure Code ( Act V 
of 1898), s 233. A single charge relating to severaL 
distinct offences is illegal. Under s. 233 of the 
Criminal Procedure Code there should be a separate 
head of charge for each such offence. A charge,. 
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CHARGE — con eld. 

under s. 409 of the Penal Code, of criminal breach 
of trust in respect of a total sum of 10 annas 6 pies, 
to wit, a sum of 4 annas 6 pies collected from A 
between certain dates m one jear and a sum of 
* 6 annas collected frt m B between other dates m 
the same j-ear, is bad for misjoinder ; and a trial 
held on such a charge is illegal. Subrahmama 
Ayyar v. King -Emperor, 1. L. B. 25 Mad. 61, 
followed. Asgar Ali Biswas v. Emteror (1913). 

I. L. R. 40 Calc. 846 

4. — Government Be - 

venue, due on land — Common Burden — Payment by 
one sharer — Bight to claim chaige on other shares — 
No right to a personal decree. When several shares 
m the same land or vhen several lands are liable 
under a common burden (such as, Government 
revenue, as m the present case), the discharge of 
the whole burden by the owner of a distinct share 
or a distinct land would give him a charge on the 
remaining shares or lands for the proportionate 
sums they were equitably liable. But the common 
burden being only on the land or lands and not 
recoverable from the sharers personally, there can 
only be a charge and no personal decree. Baja of 
Viziangram v. Baja Setiucheila Somasekhararaz , 
I. L. B. 26 Mad. 686, followed. Alayakammal v. 
Subbaraya Gounden, I . L. B. 28 Mad. 493, and 
Parbhu Naram Singh v. Babu Beni Singh, 14 
C. W. N. 361, referred to. Subramama Chetty v. 
Mahahnghasami Sivan, I. L. B. 33 Mad. 41. 
distinguished. Amman Pabiyayi v. Pakran Haji 
(1913) . . . .1. L. R. 36 Mad 493 

CHARGE TO JURY. 

See Jury, trial by. 

I. L. R. 40 Calc. 367 

CHARGES OE MISCONDUCT. 

by Counsel — 

See Instructions to Counsel. 

X. L. R. 40 Calc. 898 

CHARITABLE BEQUEST. 

See Will . I. L. R. 40 Calc. 192 
CHARITY. 

See Civil Procedure Code (Act V oe 
1908). s 92 . I L. R. 37 Bom. 95 

CHOTA NAGPUR EH CUMBERED ES- 
TATES ACT (BENG. VI OE 1876). 

— s. 2 — Act if applies to land outside 

Chota Nagpur — Vesting order — Statute , interpreta- 
tion of — Statute conferring special privilege m deroga- 
tion of rights of others, strict construction . The Chota 
Nagpur Encumbered Estates Act has no applica- 
tion to land outside Chotanagpur and a vesting 
order under Chap. II of the Act can only be made 
in respect of land lying within that area. The 
privilege enjoyed by a mortgagee from the pro- 
prietor in respect of land outside Chota Nagpur to 
enforce his rights in a Court of ordinary civil 
jurisdiction, has not been abrogated or struck at 


CHOTA NAGPUR ENCUMBERED ES- 
TATES ACT (BENG. VI OP 187 6)—concld. 

s. 2 — concld. 

by any of the provisions of the statute. Ajodhya 
Nath Chowdhury v. Keshub Chunder Mukherjee r 
11 C. W. N. 1127 , followed and explained. Beicha 
Ram Sahi v. Bishambhar Nath Sahi (1912). 

17 C. W. N. 754 

CHOTA NAGPUR LANDLORD AND 
TENANT PROCEDURE ACT (BENG. 
I OE 1879). 

s. 123. * 

See Execution oe Decree. 

I. L. R. 40 Calc. 62a 

CHOTA NAGPUR TENANCY ACT 
(BENG. VI OE 1908). 

ss. 3 ( xi ), 81 ( n ), 91 — I orest-produce, 

if includes unwoiked coal — Suit to eject jaigirdar 
for breach of covenant — Minerals, light to — Status 
of tenant, question arising incidentally — Procedure, 
proper , when suit instituted to which s. 91 applies 
— Stay of suit — Receiver and injunction — Beliefs y 
if available under s 91 — Presumption against 
taking away Court's jurisdiction . Whether any 
right referred to in cl. (n) of s. 81 of the Chota- 
nagpur Tenancy Act is m issue or not in a suit or 
application instituted by the plaintiff so as to 
make the provisions of cl (a) to s. 91, sub-s. 
(1) of the Act applicable, cannot be determined 
before written statement has been filed by the- 
defendant. CL (n) of s. 81 does not include 
coal in a mine not yet opened. Forest-produce 
defined m sub-cl (e) of cl. (xi) of s. 3 of the Act 
obviously refers to minerals lying on the surface 
of the soil which may be taken by any person, 
tenant or not. Cl. ( b ) of s. 91 sub-s. (1). 
does not apply to a suit w'here the question 
of the tenant’s status arises only indirectly for 
consideration. A suit by the zemindar for recovery 
of possession of lard from a jaigirdar, m which 
a point arises as to which of the arties is entitled 
to the underground rights, is not a suit for 
the determination of a tenant’s status within cl. 
(6) of s. 91, sub-s. (1). Where s. 91 applies- 
the Court should not dismiss the suit but 
should adjourn the trial till the final publication 
of the record-of -rights. Under the proviso to 
sub-s. (1) of s 91 of the Act, the plaintiff cannot 
demand a prohibition of waste or damage but 
merely the prohibition of the continuance of waste 
or damage already committed, ncr can relief he 
granted under it by the appointment of a receiver 
or the issue of a temporary injunction. Every 
presumption shall be made in favour of the juris- 
diction of a Civil Court and it shall not be taken 
away except by express words or by necessary 
implication. Ram Narain Singh v. Lachmi 
Narain Deo (1912) , 17 O. W. N. 40S 

ss. 4 (3), 41 

See Ejectment . I, L. R, 40 Calc. 858" 



( 55 ) 


DIGEST OE CASES. 


( SO ) 


CHOTA HAGPUE TENAUCY ACT 
(BENG. VI OP 1908) — conoid 

s 26 — Agieement to pay enhanced 

rent made when Act X of 1859 m foice — Occu- 
pancy mi if at if may object to agreement on ex- 
tension of Beng Act VI of 1908 — Beng Act I 
of 1879 , s . 21, if affects question S 17 of Act 
X of 1859 was no bar to the enhancement of the 
rent of an occupancy raivat by agreement. Where 
Beng Act VI of 1908 was extended to an area 
(Manbhum) where previously Act X of 1859 and 
not Beng Act I of 1879 applied Held , that s. 
26 of Beng Act VI of 190S did not invalidate an 
agreement to pay enhanced rent validly made 
when Act X of 1859 was m force Sajor Mahto 
v. S' P. Cooke (1912) . 17 C. W. N. 430 

s. 27. 

See High Court, Jurisdiction of. 

I. Xi. R. 40 Calc. 518 

s 47, 

See Mortgage I. L. R 40 Calc 534 

ss. 59, 79. — MoJcaian tenme, stipul- 
ation foi ejectment on non-payment of rent, if 
enforcible A stipulation m a lease creating a 
permanent tenure to the effect that the lease shall 
be cancelled in case of non-payment of rent, is 
not a void stipulation under the provisions of the 
'Chota Nagpur Tenancy Act The liability to eject- 
ment of the holder of a m,okaian istimiari ijaia 
is to be determined by the conditions of his lease, 
neither s. 59 nor s. 79 of the Act applying to 
permanent tenures. Nayan Singh v Ajit Lal 
Ohdar (1913) . . 17 C. W. NT. 1068 


— s. 139 ( 3), cl. (a). 

See Jurisdiction of Civil Court. 

I. L. R. 40 Calc. 402 

— s. 208. 


See Execution of Decree 

I. L. R 40 Calc. 623 

CHURCH. 


— — — — Pi evailmg form of woi - 

ship for snty years, pnmd facie the original form 
— Bight to manage — Usage alone not the test — Canon 
law may be invoiced — One trustee cannot eject ano- 
ther — Repudiation by one trustee, good ground for his 
removal — Removal , amendment of plaint foi , allowed, 
to avoid further litigation — Civil Procedure Code ( Act 
XIV of 1882), s. 30 — Defendants on recoid object- 
ing to represent otheis — Jurisdiction of Gouit to 
allow— Limitation Act (IX of 1908), s 10— No 
limitation against one holding properties as trustee 
Whole income used, evidence of dedication of 
lands— Evidence Act (I of 1872), s. 57— Only 
proof of notorious facts of public history dispensed 
with. When it is found that for a period of more 
than sixty years before the defendants’ (pari- 
shioners 5 ) secession, the Roman Catholic form of 
worship prevailed in their parish church the onus 
is undoubtedly on the defendants to establish by 
satisfactory evidence that the church was Syro- 
*Chaldean at the inception. As to the right of 


CHURCH — concld. 

management of a particular Roman Catholic 
Church, and its properties, besides usuage, other 
things, such as the rights of ecclesiastical author- 
ities according to the canon law can be looked to, 
though m some churches on the West Coast, pari- 
shioners have more or less control over the manage- 
ment of the properties. A single trustee is not 
entitled to recover possession of the properties 
appertaining to the trust from another trustee 
by evicting him though he may be entitled to 
maintain a suit m ejectment against a stranger 
on behalf of the trust Even if the defendants 
or some of them were once entitled to be trustees 
along with the Vicar . Held, that they by their 
secession from the Catholic Church and by their 
repudiation of the trusts of the institution which 
m law works a forfeiture of their office, disentitled 
themselves to hold the office of trustee and that 
they had m law no answer to a suit for their 
moval. Marian Pillai v Bishop of Mylapore, 
I L R 17 Mad . 447, followed. Even if they 
offered to return to their allegiance to the Ronnsh 
Church, it would not be possible to accept their 
recantation to the extent of holding them to be 
fit to hold the responsible office of trustee Even 
if the plaintiff had not asked for the removal of 
the defendants, an amendment to that effect can 
be allowed m order to avoid future litigation and 
m the interests of the trust A plaintiff may be 
allowed to sue certain defendants under s. 30, 
Civil Procedure Code (Act XIV of 1882), as re- 
presenting certain others in spite of the objec- 
tion or refusal of the defendants on record to 
represent the others, the consent of the defendants 
on record not being necessary. In re Andrews v. 
Salmon (1888), W. N. 102, followed Where a defen- 
dant claims to hold certain properties as a trustee 
and not as his own, there is no period of limitation 
within which a suit must be brought to recover them 
on behalf of the trust Limitation Act (IX of 1908), 
s. 10. The right to the properties of the trust 
must go with the right to the office of trustee. 
Qnanasambanda Pandara Sanncidhi v. Vein Panda- 
ram, I L. R, 23 Mad. 271, and Gossami Sn 
Gndhaiji v. Romanlalji Gossami, I. L. R. 17 Calc. 
3, followed. The fact that the entire income of 
certain properties has always been utilised for a 
church is very good evidence that the properties 
belong to it No deed of endowment is necessary 
to prove a dedication of certain properties in favour 
of a trust. Under s. 57 of Evidence Act the 
Court could dispense with evidence only of what 
may be regarded as notorious facts of public his- 
tory, and cannot treat letters though 75 years old 
without any sort of legal proof, as proof of where 
certain missionaries were living or when they 
died Taylor on Evidence, tenth edition , volume II, 
paragraph 1785, and Wigmore on Evidence, volume 
III, s. 1699, referred to. Ambalam Pakkiya 
Udayan v. Bartle (1913) I. L. R. 36 Mad. 418 

CIVIL AND CRIMINAL TRIALS. 

See Standard of Proof. 

I. L. R. 40 Calc. 898 
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CIVIL COURT. 

See Civil Procedure Code (Act V of 
1908), s. 68, 0 XXI, R 100 

I. L. R. 37 Bom. 488 

CIVIL AND REVENUE COURTS. 

See Agra Tenancy Act (II of 1901), 

s. 95 . . I. L. R. 35 All. 14 

jurisdiction of— 

See Agra Tenancy Act (II of 1901), 
s. 199 . I. L. R. 35 All. 521 

See U P. Land Revenue Act (III of 
1901), s. 121 . ILB. 35 All. 541 

Jurisdiction — Occupancy 

holding — Usufructuary mortgage — Ejectment of 
mortgagee — Suit by moitgcigee for decimation that 
surrender was not binding on him An occupancy 
tenant who had made usufructuary mortgage of 
his holding then pxoceeded to surrender the hold- 
ing to the zammdar, who had the mortgagee ejected 
by the Revenue court Held, on suit by the 
mortgagee for a declaration, that the surrender of 
his holding by the mortgagor was not binding on 
him, that no such suit would lie m the face of the 
ejectment proceedings m the Revenue Court which 
were binding on the parties. Ram Devi Kuan v. 
Bmdesn Upadhya , 8 All L J 940 , followed Shiva 
Peak ash v. Earn a (1913) I. L. R. 35 All. 464 

CIVIL COURTS ACT (XII OF 1887). 
hss. 21 (2), (4) and 22 (I). 

See Sanction for Prosecution. 

I. L. R. 40 Calc. 37 

CIVIL COURTS ACT, BOMBAY (Bom. 
XIV OF 1869). 

s. 32. 

See Court of Wards Act (Bom. Act I 
of 1905), s. 3 (c) 

I. L. R. 37 Bern. 313 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882). 

See Limitation Act (XV of 1877), 
Arts 178, 179 . L L. R. 36 Mad. 553 

s. 13. 

See Companies Act, 1882, ss 6, 40, 41. 

I L. R. 40 Calc. 1 

See Enhancement of Rent. 

I. L. R. 40 Calc. 29 

s. 30. 

See Church . I. L. R. 36 Mad. 418 

Right to a village 

pathway — Distinction between a public highway and 
a village road. There is a distinction between a 
public highway and a village road, and a suit under 
s. 30, Civil Procedure Code, 1882, is maintainable 
when a right to a village pathway is the subject- 
matter of litigation even m the absence of special 
damage. Chum Lai v. Ram Kishen Shahu , 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — contd 

s, 30 — concld. 


I. L. R. 15 Calc . 460, referred to. Kali Charan 
Naskar v Ram Kumar Sardar (1912) 


17 C. W. N. 73 


s. 43. 


See Partition .1 L. R. 36 Mad. 151 

s 53 — Plaint if may be returned for 

amendment after issues flamed The mere fact 
that issues have been framed does not stand in 
the way of the return of the plaint by the Court 
for amendment under s. 53 of the Civil Procedure 
Code (Act XIV of 1882’' Port Canning and Local 
Improvement Co v Dharanidhcir, 9 C W N. 60S , 
Baroda Prosad v. Gmja Hath, 2 C. L J. 11, re- 
ferred to Ganga Sahai v Mcihamad Ah, I L. R. 
20 All. 444n, followed. Sasi Bhusan Das v. 
Rasik Lal Ray (1912) 17 C. W. N. 989- 

s 108 — Application under , if bats suit 

to set aside decree. Where an application undei 
sec 108 of the Civil Precedure Code of 1882 to set 
aside an ex paite decree is dismissed for default, 
it does not bar a suit by the ? pplicant to set aside 
the decree for fraud or other valid reason. Bal- 
kesen Lal v. Tapesur Singh (1911) 

17 C. W. N. 219 


s. 223. 

See Limitation Act (IX of 1908), Sch I,. 

Art. 128 . . I. L. R. 35 All. 389 

-s. 231 — O. XXI, r. 15, Civil Pro- 
cedure Code (Act V of 1908) — Execution applied' 
tion by one only of the decree-holders, maintain- 
ability of — Civil Procedure Code (Act V of 1908), 
O. XXI, r. 2 — Uncertified adjustment, not recog- 
nizable by Court executing the decree — Judgment- 
debtor's counter -petition equivalent to application 
if within time. Under s 258, Civil Procedure- 
Code (Act XIV of 1882), corresponding to 

0 XXI, r 2 of Civil Procedure Code (Act V 
of 1908), a payment or adjustment of a decree 
cannot be recognized by any Court executing the 
decree unless the same has been certified m the 
manner allowed by law. The clause is applicable 
where m answer to an application for execution 
an adjustment is set up by the judgment- debtor. 
Gadadhar Panda v. Shy am Churn Naik, 12 C. W. A 7 .. 
485, referred to. Though a judgment -holder’s 
counter-petition may be treated as an application 
to certify, the same cannot be allowed m the 
absence of any fraud, if it is made beyond 90 days 
of the adjustment. Ganapathy Ayyar v. Chenga 
Reddi, I. L . R. 29 Mad. 812, Veerappa Chettiar 
v. Armugam Poosan, 17 Mad. L. J . 527, and 
Penatambi U day an v. Vellayya Gounden, I . L. R~ 
21 Mad 409 , followed Ramayyar v. Ramayyar , 

1 L R 21 Mad 356 , distinguished and com- 
mented on. Gadadhara Panda v. Shyam Churn 
NaiJc, 12 C. W. A 7 . 485, distinguished Heaton* 
J's judgment in Trimbach v. Ham Laxman 12 
Bom. L. R. 686, not followed. Under s. 236, 
Civil Procedure Code (Act XIV of 1882), cor- 
responding to O. XXI, r. 15, Civil Procedure 



( 59 ) 


DIGEST OE CASES. 


( 60 ) 


CIVIL PRO CE DUBE CODE (ACT XIV 
OE 1882) — contd. 

s. 231 — concld. 

Code (Act V of 1908), execution m favour of one 
only of the several decree-holders cannot he allow- 
ed unless there is sufficient cause to do so ; when 
so allowed it is duty of the Court to pass such 
orders as it deems necessary for protecting the 
interests of the persons who have not joined m the 
application. Budeudeen* v. Gtjlam Moideen 
(1913) . . . . I. L. R. 36 Mad. 357 

s. 238. 

See Limitation Act (XV of 1877), Sch 

II, Aet. 179 .1. L. R. 37 Rom. 317 

■ s 257 A — Mortgage dect ee silent as to 

interest — Petition by judgment-debtor for time wheoe - 
in he agiees to pay interest — Assent by decree-holder 
— Court's older gi anting time, if sanctions agree- 
ment to pay interest — Judicial order, construction 
of — Decree if can be altered by agreement of parties. 
Where a mortgage decree contained no provision 
lor interest on the decretal amount from the ex- 
piry of the period of grace to the date of realisa- 
tion, and the decree was made absolute, the mort- 
gaged properties being ordered to be sold in execu- 
tion thereof, whereupon the judgment-debtor pre- 
sented a petition, assented to by the decree-holder, 
asking for time and agreeing to pay interest on 
the decretal amount at the bond rate till the date 
of realisation, and the Court passed an order on 
■the petition granting time : Held, that the order 
of the Court granting time must be taken as passed 
under s. 257 A of the Civil Procedure Code of 
1882. Judicial orders must be reasonably con- 
strued and judicial acts must be presumed to have 
been regularly performed. Held, therefore, that 
the sanction of the Court covered not merely the 
prayer for adjournment but also the agreement 
to pay interest, although this matter was not 
specifically referred to in the order. Saroda Prosad 
v. Luchmiput , 10 B. L. R 214 , Bourne v. Qathff, 
11 Cl. Jr F. 45, 80, and Banwan Das v. Maham - 
mad Mashiat , I. L. B. 9 All. 702, referred to. A 
decree must ordinarily be executed a3 orgmally 
made and the parties cannot be permitted to make 
a substantial alteration therein. But where the 
parties have acted upon the decree as altered for 
a number of years and treated it as valid, the 
judgment-debtor, who has substantially benefited 
thereby, cannot he permitted to take exception to 
its validity. Parties litigants cannot be allowed 
to assume inconsistent positions in Court to tbe 
^detriment of their opponents ; where they have 
elected to adopt a certain course of action, they 
Will be confined to the course they have delibera- 
tely adopted. Dmo Nath Sen v. Guru Charan 
Pal , 14 B< L. R. 287 , 21 W. R. 310, Ram Banyan 
v. Jaivhuru Juma, 23 W. R. 129, Bhoopendra Nath 
v. Kalee Prasanna , 24 W. R . 205, Heera Lai v. 
Dhunputh Singh, 24 W . R. 282, referred to. Goxhai 
Radhan v . Behaei Lal Pandit (1912). 

17 C. W. N. 505 


j CIVIL PROCEDURE CODE (ACT XIV 
OE 1882) — contd 

s. 258. 

See Execution of Deceee. 

I. L. R. 35 All. 178 

ss. 276, 295. — Attachment — Private 

assignment — Claims enforceable under an attachment 
* — Claim for rateable distribution of assets — Position of 
creditors attaching property after a prior attachment 
and a private assignment subsequent to such prior 
attachment — Validity of private alienations of property 
under attachment as against subsequent attachments 
by other creditors m the event of the withdrawal of 
the prior attachment — Nessssity for f he existence of 
assets realised by sale or otherwise m execution of a 
decree to give a right to claim rateable division under 
s. 295. In 1894, A brought a suit against B, 
obtained a decree and in execution of the decree 
attached the right, title and interest of B in cer- 
tain properties. After the attachment, in 18^6, 
B assigned the whole of his right, title and interest 
to 'the 1st defendant. In 1818, the plaintiffs sued 
B and obtained a decree. In 1909, R took the 
benefit of the Insolvency Act, and his insolvency, 
with a small break not material in this suit, lasted 
up to the date of the present suit. In 1°’04, the 
plaintiffs levied an attachment on the right, title 
and interest of B m the property already subject 
to the attachment by A. In 1 W, A Was paid off 
and the attachment by him Was accordingly with- 
drawn and thereafter, in I U0, on the application 
of the 1st defendant to the Judge in Chambers, 
the attachment by the plaintiffs Was raised by an 
order dated the 15th of April 1910. On the plain- 
tiffs sumg for 'a declaration that the interest of 
B in the said property at the date of the several 
attachments was liable to be attached and sold 
in execution of the plaintiffs’ decree, that the order 
of the 15th of April 1TL0 should be set aside, that 
the said interest of B should be sold m execution 
of the plaintiffs’ decree and the proceeds thereof 
applied according to law . Held, that the essen- 
tial condition of enforcement of claims under 
s. 295 of the Civil Procedure Code of 1882, was 
that there should be assets realised by sale or 
otherwise in execution of a decree, but that in the 
present case there were no such assets realised 
by sale or otherwise m execution of a decree Which 
could have been divided rateably among the credi- 
tors who had applied for execution of their decrees. 
Held, further, that the plaintiffs were not the 
possessors of a claim enforceable under s. 2 35 
or as a consequence enforceable under the attach- 
ment by A, within the meaning of s. 276, 
and therefore, that the assignment to the 1st; 
defendant was not void against the plaintiffs. 
Jetha Bhima J? Co. v. Lady Janbai (1 U2). 

I. L. R. 37 Bom. 138 

s. 278. 

"See Voluntary Payment. 

I. L. R. 40 Calc. 598 

s. 287 (c) — Execution of decree — Mort- 
gage on property sold notified at time of sale — Subse- 
quent suit on mortgage — Auction purchaser not 
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CIVIL PROCEDURE CODE (ACT XIV 
* OE 1882) — contd. 

s. 287 — concld 

estopped from questioning validity of mortgage. In 
proceedings m execution of a decree, a person alleg- 
ing him 5 elf to be the mortgagee of property about 
to be sold asked tbe executing Court to notify 
the existence of bis prior incumbrance on tbe 
property to be sold, and tbe Court, without appar- 
ently making any inquiry as to tbe genuineness 
of tbe mortgage, did so, but did not sell tbe pro- 
perty subject to tbe prior mcumbrance. Tbe pro- 
perty was sold and purchased by the decree- 
holder. Held , on suit by tbe mortgagee, that the 
decre' -bolder, auction purchaser, was not estopped 
from contesting tbe validity of tbe mortgage so 
notified. Shib Knnwar Singh v. Sheo Prasad 
Singh , I. L. It. 28 All. 418 , followed. Jairaj 
Mal v . Radha Kishan (1913). 

I. L. B. 35 All. 257 

ss. 287, 311, 312, 588, 594 to 596. 

See Appeal to Privy ComsrciL. 

I. X,. B 40 Calc. 635 

s. 310A. 

See Civil Procedure Code (Act V op 
1908), 0. XXI, r. 89. 

1. 1*. R. 37 Bom. 387 

s 315 — Execution of decree — Sale m 

execution — Auction purchaser deprived cf property 
purchased owing to failure of judgment-debtors title 
— Suit to recover purchase money — Limitation — 
Limitation Act (IX of 1908), Sch. I , Arts. 62 and 120. 
Held , (i) that an auction purchaser seeking to 
reeovc r tbe purchase-money paid by him upon tbe 
ground that be has been deprived of the property 
^purchased owing to failure of tbe judgment - 
debtor’s title thereto has no right outside the 
Code of Civil Procedure ; and (li) that the remedy 
given by the Code of Civil Procedure is not a suit 
for money bad and received, to which Art. 62 
of tbe first Schedule of tbe Indian Limitation Act, 
1908, would apply, but is a suit falling within tbe 
purview of Art 120. Munna Singh v. Gajadhar 
Singh , I. L. P. 5 All. 577 , and Mohmdeen Ibrahim v. 
Mahomed Mura Leivai , 23 Mad. L. J. 487, followed. 
Pam Kumar Shaha v. Pam Gour Shaha, 13 G. W. N. 
1080 , not followed. Hanuman Kamal v. Hanu- 
man Mandur, 1 L. P. 19 Calc. 123, distinguished. 
Sidheswar Prasad Narain Sesgh v. Goshaif 
Mayanand (1913) . . I. Ij. R. 35 All. 419 

s. 317 

See Estoppel . I. Xi. B. 36 Mad. 564 

ss. 443, 456, and 462. 

See Mtetor ♦ . I. L. B. 35 All. 487 

S. 462 — Compromise of decree made m 

partition suit by guardian ad litem without leave 
of Court — Suit by minor on attaining his majority 
to set it aside — Father of Hindu joint family made 
guardian ad litem of his son, being also himself 
a defendant m partition suit — Powers of head of 
Hindu joint family — Decree m partition suit m 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882)— contd. 

s. 462 — concld. 

favour of father — Form of decree m setting aside 
compromise. S. 462 of Civil Procedure Code 
(Act XIV of 1882) provides that “ no next friend 
or guardian for the suit shall, without tbe leave 
of tbe Court, enter into any agreement or com- 
promise on behalf of a minor with reference to 
tbe suit in which be acts as next friend or guar- 
dian ” Where in a suit for partition by a mem- 
ber of a joint family, tbe father was made third 
defendant, and bis son, a minor, was made sixth 
defendant, and tbe Court appointed tbe father 
guardian ad litem of tbe minor : Held (reversing 
tbe decisions of tbe Courts in India), that tbe 
powers of tbe father were controlled by tbe pro- 
visions of s. 462 of tbe Code, and be could not 
without leave of tbe Court, do any act in bis 
capacity of father, or managing member of tbe 
joint family Which be was debarred from doing 
as guardian ad litem. To bold otherwise would 
be to defeat tbe object of the enactment. A com* 
promise made, without tbe leave of tbe Court, 
by tbe father with tbe second defendant, of a decree 
passed against tbe latter, was held therefore, 
in a suit brought by the minor on attaining 
bis majority, to be not binding on him. Tbe 
fact that tbe money was by tbe decree made 
payable, not to the minor, but to tbe father who 
was admittedly representing tbe family, made no 
difference in tbe duty which lay on him to obtain 
tbe leave of tbe Court to an agreement which was 
clearly intended to affect the rights and interests 
of tbe minor. Tbe decree made by their Lordships 
was to tbe effect that the compromise was not 
binding on tbe minor, and be was remitted to bis 
original rights under tbe decree in tbe partition 
suit. Manohar Lai v. Jadunath Singh, I. L. P. 
28 All. 585, 589 ; L. P. 33 I. A. 198, 131 , followed. 
Ganesha Row v. Tuljaram Row (1913). 

I. L. R. 36 Mad. 295 

s. 539 — Decree, effect of, for scheme 

under, bar to private rights — Specific Relief Act 
(I of 1877), s. 42 — Consequential relief — Suit for 
recovery of office of trustee and injunction substan- 
tially valued — Actual possession with tenants who 
were willing to pay to whomsoever was a trustee — 
Prayer for possession unnecessary . Where tbe lands 
of a temple were in tbe actual possession of tenants 
who were willing to pay rent to whomsoever was 
tbe trustee, a suit which merely prays for tbe 
recovery of tbe office of trustee and for an injunc- 
tion against tbe defendants who were in posses- 
sion of tbe office, which injunction was valued 
at a substantial figure, viz., Rs. 2,600, does not 
offened against tbe proviso to s. 42 of tbe 
Specific Relief Act (I of 1877) as tbe plaintiff bad 
asked for such possession as be could under tbe 
circumstances and as tbe possession of tbe tenants 
would not be diverse to tbe plaintiff after bis 
recovery of office. Kunj Bihan v. Keshavlal 
Hiralal, I . L. P. 28 Bom. 567, followed. Paihnasaha- 
pathi Pillai v. Ramasami Ayyar, I. L. P. 33 Mad, 
452 , Abdulkadar v. Mahomed, I . L. P. 15 Mad . 15, 
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CIVIL EBOCEDUBE CODE (ACT XIV 
OP 1882) — contd 
■ s 5Q9— concld. 

Nai ayanan v. Shanlunm, I L R 15 Mod 255, \ 
and Jagannatha Gharry v Rama Raya?, I L R. 
28 Had 238, distinguished Subramanyan v. Pm a- 
maswaran, I L R 11 Mad 116, and Jagadindra 
Rath Roy v. Hemanta Kumar i Debt, 1. L R 32 
Calc 129, referred to Where an office of trustee 
^vas held by the members of a certain family for 
nearly a hundred years and by nobody else, the 
office must be held to be hereditary ia il a^ 
family S. 539, Civil Procedure Code (Act XIV 
of 1882), corresponding to s. 92, Civil Proce- 
dure Code (Act V of 1908), is not applicable to a 
suit to enforce a private right such as an here- 
ditary trusteeship of a certain family, and it is 
no bar to such a suit Budree Das Mukun v 
Cliocm Lai Johnny , I. L R S3 Calc 789, re- 
ferred to. A scheme once settled by a Court can- 
not be altered except by the Court and then only 
on substantial grounds. Attorney -Gene? al v. Wo ? - 
cestcr (Bishop), 9 Ha?e 328, In re Bettonls Chanty, 
77 L . J Ch 193 , Re Brown's Hospital v. Stamford, 
60 L. T. 288 . and Re SeJceford’s Chanty, 5 L. T . 
488, followed. A scheme framed under s. 539, 
Civil Procedure Code, is binding on all (whether 
worshippers or not) including even one who might 
have claimed a hereditary trusteeship and have 
brought a suit to enforce such a right before the 
settlement of the scheme ; and a decree fram- 
ing a scheme is a bar to a suit by such a person, 
even though the denial of such a right of suit 
might act very prejudicially to his interests and 
even though his application to be made a paity 
to the scheme suit might have been rejected 
S. 539 confers upon the Courts m this country 
the same powers that the Courts m England pos- 
sessed at the time of its enactment, and the prin- 
ciples of English law are applicable. Prayag Doss 
Ji Vatu, Mahant v Timmala Srn ang achat lavaru, 

D L. R 28 21 ad 319 , 324, Chintaman Bajap 
£)eu v. Dhondo Ganesh Dev, I. L R 15 Born 612, 
Anna] i v. Narayan, I L R 21 Bom 556, and 
Prayag Doss Ji Yarn v. Tirumala Snrangacharla 
Varu, 2. L R. 30 Mad. 138, referred to. Rama- 
dqs v. Haxumantha Eao (1913) 

I. L, R. 36 Mad. 364 

ss 562, 564 

See Civil Procedure Code (Act V op 
1908), 0 XLI, r. 33. 

I. L. R. 37 Bom. 289 

s. 568 — Appeal, admission of fresh 

evidence on-— ‘Court's power An appeal Court 
ought not to admit fresh evidence which, it is 
not suggested, was not available during the 
pendency of the trial in the Court of first instance. 
Kessorvp Issur v Gteat Indian Peninsula Rail- 
way Company, I. L. R 31 Bom. 381, and Krishnama 
Chanar v Naraswiha Chariar, I L. R . 31 Mad. 
114 , relied on. Midnapur Zemindary Company, 
Ld. v. Muktakeshi Dasi (1912). 

17 C. W 1ST 615 
I. L. R 40 Calc 402 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882)— concld. 

s. 568 — concld 

2. 11 Or for any other 

substantial cause \ effect of — Power of an appellate 
Couit to admit additional evidence — u Other " not 
ejusdem generis — “ To enable it to pronounce pidg- 
ment,” meaning of— Appellate Court, all powers of 
original Court test in An Appellate Court has 
power to admit further evidence under the clause 
Cu or for any other substantial cause 55 m s. 
598, Civil Procedure Code, wlrch cause need not 
be episdem generis with the causes stated m the 
previous part of the section Kessowp Issur v. 
G I. P Railuay Company , I L R 31 Bom 381, 
explained and distinguished Per Sadasiva Ayyar. 
J — The expiession “ to enable it (the Ajipellate 
Court) to pronounce judgment ” means to enable 
it to pronounce a satisfactory judgment ; an Appel- 
late Court has all the powers of an original Couit. 
Andiappa Pillai v. Muthukumara Thevan 
(1913) . . . I. L. R. 36 Mad. 477 

■ s. 578 — Suit tried on merits m spite of 

defective verification — Defect, if material Where 
a plaint was vended by three out of six plaintiffs, 
who were adults, and by one of them on behalf 
of the next friend of the three remaining plain t- 
lfis who were minors but without the next friend’s 
authority, and the Court held that the plaint was 
not properly verified but nevertheless proceeded 
to try the case on the ments and dismissed it : 
Held, that the defect in the verification was cured 
by the provisions of s 578 of the Code of Civil 
Procedure Basdeo v. John Smidt, I L. R 22 
All 55, Shama Soonduree v. Rohimuddm, 24 W R. 
71, referred to Sasi Bhusan Das v Rasik Lal 
Ray (1912) . . . 17C W.X 989 

. CR. XX — Insolvency — Insolvent dis- 
charged without a schedule of debts being framed — At- 
tempt on the part of a creditor to proceed against 
after-acquired property. Where an insolvent had 
taken advantage of the provisions of Ch XX 
of Code of Civil Procedure, 1882, and had been 
discharged under s 351, but no schedule of 
debts had been framed, it was held that a judg- 
ment-creditor of the insolvent could not there- 
after have recourse against pioperty which had 
come into the hands of the insolvent subsequently 
to his discharge Amin-ud-din Haidar v Sheor u 
Singh (1913) . . . I. L. R. 35 All. 402 

CIVIL PROCEDURE CODE (ACT V OP 
1908). 

ss 1 (2), 48, 154. 

See Execution of Decree 

I. L. R 40 Calc. 704 

s. 2. 

See Succession Act (X of 1865), s. 

244 . . I. L R 35 All. 448 

' Rejection of appeal as 

time barred before admission, if decree An order by 
an Appellate Court rejecting an appeal befoie it 
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CIVIL PROCEDURE CODE (ACT V OF 
1908) — contd. 

s. 2 — concld . 

has been admitted, on the ground that it was 
presented out of time, is a decree within the mean- 
ing of the definition ms. 2, Civil Procedure Code, 
and a second appeal lies from the order Rakjeal 
Chandra Ghosh v Asutosh Ghcsh (1913) 

17 C. W. ISC. 807 

, ss. 2, 104, 148 — Pre-emption — Decree 

in pre-emption suit filing time for payment — 
Order extending time — Appeal — “ Decree ” — “ Order." 
Held, that s. 148 of the Code of Civil Procedure, 
1908, does not entitle the Court to extend the 
time fixed by the decree for payment of the pur- 
chase money m pre-emption cases Held , also, 
that an order made under s 148 of the Code 
of Civil Procedure, 1908, is not a decree within 
the meaning of &. 2 of the Code, noi is it 
appealable as an order under s. 104. Rakima 
v. Nepal, I. L. R. 14 All 420 , distinguished. 
Suranjan Singh v. Ram Bahal Lal (1913) 

I. L. R. 36 All. 682 

ss. 3, 116 — Mamlatdcns' Courts Act 

{Bom. Act 11 of 1906) — Mamlatdar's decree — Reversal 
by the Collector on evidence — Collector's judicial func- 
tions — Superintendence and (ontrol by the High 
Couii — Courts subordinate to the High Court. The 
Mamlatdars' Courts Act (Bom Act II of 1906) 
expressly constitutes the Collector (taking pro- 
ceedings under that Act) a Court and when he 
exercises judicial functions, he is subject to the 
superintendence and control of the High Court 
under s. 115 of the Civil Procedure Code (Act 
V of 1808). The Collectoi has no authority to 
reverse the decision come to by the Mamlatdar 
upon the evidence. S. 3 of the Civil Proce- 
dure Code (Act V of 1908), in which certam Courts 
are stated to be subordinate to the High Court, 
does not exclude all other Courts from the category 
of Courts subordinate to the High Court. Phe 
Collector of Thana v. BhasJcar Mahadev Sheik , 
I. L. R. 8 Bom 264 , referred to. Purshottam 
Janardan v. Mahadtj Pandu (1912) 

I. L. R. 37 Bom. 114 

s. 7 [1) (b), ss. 69, 70, Sch. Ill— Decree 

— Interest awarded up to realisation — Execution — 
Interest calculated m darhhast up to its date — 
Collector carrying on execution and paying interest 
and amount as prayed in darlckast — Court directing 
Collector to continue execution till payment of in- 
terest up to realiration — Discretion of Collector — 
Jurisdiction of Court. The plaintiffs obtained a 
money-decree against the defendants which award- 
ed interest on the decretal amount up to its realisa- 
tion. They applied to execute the decree and 
calculated interest over the decretal amount up 
to the date of the application. The Collector, 
to whom the execution-proceedings were trans- 
ferred, placed the defendant’s estate under his 
management , and when the decretal amount and 
interest as calculated in the plaintiffs’ application 
were paid up, he treated the decree as satisfied and 
returned the execution -proceedings to the Court. 


CIVIL PROCEDURE CODE (ACT V OF 
1908) — contd . 

— s. 7 — concld . 

The Court sent back the proceedings to the Collec- 
tor, asking him to continue in management till 
interest over tl e decretal amount from the date of 
the application to the date of realisation was paid 
to the plaintiffs. The District Court held on appeal 
that the Court had no jurisdiction to interfere 
with what lay completely within the Collector’s 
jurisdiction and reversed the order. On second 
appeal . — Held , restoring the Older passed by the 
first Court, that under the provisions of s. 7 
(!) (b) of the third schedule of the Civil Procedure 
Code of 1908, the Collector had to take into account 
the whole amount, with the total interest awarded 
by the decree ; and that that would include not 
merely interest up to the date of the application 
but also interest which would run according to 
the decree thereafter. Per Chandavarkar, J. — 
The Civil Pioceduie Code (ss 69 and 70) of 
1908 gives authonty to the Collector for the pur- 
pose of enabling him to deteimme the best mode 
or modes of satisfymg the decree, whether it is 
to be satisfied by management by the Collector 
himself of the land attached m execution of the 
decree, or whether it is to be by its sale or letting. 
So far, therefore, as the machinery necessary for 
the satisfaction of the decree is concerned the Col- 
lector is the sole authority The discretion is his, 
and no Civil Court can mterfeie with that dis- 
cretion. But that discretion does not extend to- 
any jurisdiction in the Collector to determine 
whether the decree itself has been satisfied or not. 
The latter jurisdiction is the Civil Court’s. It 
is that Court alone which is competent to deter- 
mine the question judicially. Bhtjrchand Hansraj 
Vira Champa (1912) I. L. R. 37 Bom. 32 

S. 9, Sch. II, s. 20 —Dispute as to man- 

pan — Suit of civil nature — Award by arbitrators settl- 
ing dispute out of Court — Application to file award 
Award can be filed though referring to mdnpan 
Agreement to distribute cash allowance — Pensions 
Act (XXIII of 1871 ) S. 20 of the second 
Schedule to the Civil Procedure Code (Act v of 
1908) is devised for the purpose of enabling, where 
the subject-matter of the award lies Within more 
than one jurisdiction, any Court within whose 
jurisdiction a part of the subject-matter lies to 
dnect that the award be filed. It does not con- 
template that the Court has no jurisdiction to order 
an award to be filed, only because it deals with 
mdnpan , that is, matters relating to a complement 
or dignity about which the Courts would have no 
jurisdiction to entertain suits. It is the policy 
of law to enable parties who by private arrange- 
ment settle a dispute to have that settlement 
made legally effective. If there is something to 
arbitrate on, and there is a reference and an award, 
the policy of the law is that that award should 
be given effect to without minute inquiry by he 
Court. Disputes about mdnpan Which cannot be 
settled in the Courts can often only be effectively 
settled by arbitration. The parties are at liberty 

D 
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CIVIL PROCEDURE CODE (ACT V OP 

1908) — contd, 

s. 9 — concld 

without m any way going against the words or 
the spirit of the Pensions Act (XXIII of 1871) 
to agiee amongst themselves that when the cash 
allowance is received from Government it shall 
be distributed among them in a ceitam Way. 
Raghawendra Ayyaji v Gururao Righawen- 
dea (1913) . . . I. L E 37 Bom. 442 

s. 11— 

1. Res judicata — First suit by widow 

alleging that the proper ty was her husband' 8 
separate property — Suit, decision of — Appeal 

by widow — Withdrawal of appeal — The widow's 
daughter contending m a subsequent suit that the 
property was hei fatkei's self-acquisition — Plea 
barred by res judicata In a suit brought against 
her husband’s nephew, a Hindu Widow alleged 
that certain property was her husband’s 
separate property. The Court held that the pro- 
perty was joint property , but allowed the widow 
to be m possession of it m lieu of her rights to 
maintenance. The widow appealed against the 
decree, but she subsequently Withdrew the appeal 
On the widow’s death, the property passed into 
the possession of her daughter who claimed it 
as hern to her father The nephew filed the pre- 
sent suit to recover possession of the property 
from the daughter, who resisted the claim on the 
ground that the property having been the separate 
pioperfy of her father had descended to her and 
that the decision m the first suit was not binding 
on her. Held , that the first decree operated as 
res judicata against the defendant inasmuch as 
it Was a deciee against the widow as representing 
her husband’s estate Held , fuither, that so far 
as the first suit was concerned the case was fairly 
contested and the mere withdrawal of the appeal 
by the widow was not sufficient to deprive the 
decree of its operative character m law. Katama 
Natchier v The Rajah of Shvagunga , 9 Moo I. A 
<539, followed. Ghelabhai v. Bai Javeb (1912) 
I. L. R. 37 Bom. 172 

^ , — — — Res nidicata — First 

suit for partition — Declaratory decree — Second suit by 
other members for partition of their share— Res judi- 
cata does not bar the second suit A Khoti village 
was owned by two families known as Varang and 
Desai. In 1854, two members of the Desai family 
Petitioning the one-half share 
of the Desai family in the village. That suit 
ended in a decree which awarded them the share. 
The deciee remained unexecuted In 1904, the 
plamtm, a member of the Varang family, sued 
the Varang as well as the Desai members to obtain 
his j T tn share by partition of the village Some 

i ; defendants in both families admitted the 
plamtins c.aim and asked that their shares also 
should be awarded to them on partition. It was 
contended that the claim of the Desai defendants 
t0 °btam their share in the village Was barred as 


CIVIL PROCEDURE CODE (ACT V OF 

1808) — contd 

s. II — contd . 

res judicata m virtue of the decree of 1854, which 
awarded to them half a share m the village : — 
Held , that the first decree was a declaratory decree 
and did not operate as res judicata m the present 
suit Babaji Parshram v. Kashibai, I. L. R. 4 
Bom 157 and Nasrat-ullah v. Mujibullah , 1 L R. 
13 All 309 , followed. Soni Maganlal v. Munshi 
Hwiaibhai , 3 Bom. L R. 94, distinguished. Jagtj 
Babaji v Bale Taxman (1912) 

I. ti R 37 Bom. 307 

3. . Letters Patent, cl. 

12 — Evidence Act (I of 1872), s 44 — Suit for resti- 
tution of conjugal rights — Previous suit for similar 
relief — Competency of the Court to try the previous suit 
— Dismissal of the suit for want of jurisdiction after 
raising and deciding issues on the merits — No bar 
of res judicata. The plaintiff filed a suit for re- 

f stitution of conjugal rights against the defendant 
and for an injunction restraining her from marry- 

( mg any other person pending the disposal of the 
suit. The defendant raised the plea of res judicata 
urging that the plaintiff had filed a previous suit 
against her m the High Court for similar relief 
and had failed in it The previous suit was filed 
without obtaining the leave of the Court under 
cl. 12 of the Letters Patent, the residence of 
the parties being outside the jurisdiction of the 
Court. The Court, therefore, dismissed the suit 
for want of jurisdiction though issues on the 
merits were raised and decided. The first Court 
disallowed the plea of res judicata on the ground 
that the judgment in the previous suit was deli- 
vered by the Court not competent to do so in 
consequence of the absence of leave. On appeal 
by the defendant, the Judge dismissed the suit 
holding that the absence of leave did not go to 
the root of the jurisdiction of the Court and there- 
fore the judgment of the Court was the judgment 
of a Court having jurisdiction. Held, on second 
appeal by the plaintiff, that the judgment in the 
previous suit was delivered by a Court not com- 
petent to deliver H within the meaning of s. 
44 of the Evidence Act (T of 1872), and therefore 
the plea of res judicata could not prevail. Abdul 
Kadir v. Doolanbibi (1913) 

I, L. R. 37 Bom. 563 

4. Res judicata — 

Prior and subsequent mortgagees — Suit by first mort- 
gagee impleading second but no decree as to rights of 
first mortgagee — Suit for sale by prior mortgagee not 
barred , A second mortgagee brought a suit for sale 
on his mortgage, m which he impleaded the first 
mortgagee and asked to redeem. The first mort- 
gagee did not appear. The plaintiff got a decree for 
sale but the decree did not either give him redemp- 
tion of the first mortgage or direct the property 
to be sold subject to the first mortgage. 
Held, that the first mortgagee was not precluded 
from subsequently bringing a suit for sale on his 
mortgage. Srinivasa Rao Saheb v. Yamuna 
bhai Ammall , I L. R. 29 Mad. 84, Eatchala % 
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Mudah v. Kuppanna Mudah, Mad. W N 1912> 
41, followed. Sri Gopal v Pirthi Singh , I L R- 
24 All 429, Natu Knshnama Chanar v. Annan - 
gam Chanar, I L. R. 30 Mad 353 , and Gopal 
Lai v Benarasi Pershad Chowdhiy, 1 L. R 31 
Calc. 428, distinguished Ajudhia Pande v 
Inayat-ullah (1912) . I. L. B. 35 All 111 

5. — Re s judicata — Two 

suits, one 'judgment and two decrees — Two appeals , 
one of which abates befoi e the othet is heard A 
plaintiff instituted, on the same day and in the 
same Court, two suits, m each of which the claim 
was for a declaration that he was the mahant of a 
certain math The one was agamst defendant A 
only, the other agamst defendants A and S. Both 
suits were decided by a single judgment, but a 
separate decree was framed m each. In the former 
suit A appealed. In the latter S appealed but 
A did not Pending A’s appeal S died and his 
appeal abated and judgment in the case became 
final Held, that the hearing of A’ s appeal was 
barred. Zahana v Delia, I L R. 33 All 51> 
followed. Anant Das v IJdai Bhan Pargas 
(1913) . . . I. Ii. R. 35 All 187 

0. Res judicata — 

Previous rent suit — Question of area of holding and 
amount of rent decided m previous suit if res judicata 
in subsequent suit In a previous suit for rent, the 
olaintiffs alleged that the defendants besides 
holding certain plots of land originally forming 
their own holding also held certain other plots 
belonging to another tenant S who had abandoned 
his holding, at a consolidated jama of Rs 30. 
Defendants denied holding the latter plots and 
contended that their jama was only Rs. 16 per 
year. It was held that the defendants were liable 
to pay rent at the rate of Rs 16 per annum for a 
holding which included the lands alleged to have 
formerly belonged to S * Held, that the questions, 
whether the lands alleged to have been formerly 
held by S formed part of the defendant’s holding 
and of the amount of rent payable were directly 
and substantially m issue m that suit and were 
les judicata in a subsequent suit by the plaintiffs 
against the defendants for establishment of their 
title to the plots alleged to have formerly belonged 
to S and for rent m the alternative The author- 
ities reviewed Mane Mahammad Nasya v Dhanj 
Mahammad (1912) . . 17 C. W. TT. 76 

s. 13. 

See Right op Suit 

I. Ii. R. 36 Mad* 141 

s. 47, O. XXI, rr. 22, 90. 

See Execution op Decree. 

I. L. R. 40 Calc. 45 

s 47. 

1. Execution of decree 

— Partition — Objection that decree-holders had 
'realised certain debts assigned by the decree to the 
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s. 47 — contd . 

judgment-debtors — Procedure . The deciee in a 

partition §ujj| allotted intei aha , a sum of money 
to be paid by the judgment-debtor to the decree- 
holdeis and assigned certam debts on account- 
books to the judgment-debtor. On application 
by the decree-holders foi execution as to the sum 
allotted to them, the judgment-debtor took 
objection that the deGiee-holders had as 

a matter of fact realized a large amount out 
of the debts which had been assigned by the 
I decree to him Held , that the question thus 
raised was not a matter falling withm the 
purview of s. 47 of the Code of Civil Procedure, 
and that the judgment-debtor’s remedy was 
by a separate suit to recover from the decree- 
holders the amount alleged to have been 
illegally realized Mohan Lal v Jagan Nath 
(1913) . . . I. L. R. 35 All. 243 

2 Execution, apph m 

cation for — Count's order when amounts to adjudi “ 
cation — Subsequent dismissal of application for default 
— Fresh application by deci ce-holder — Judgmeni- 
debtoi if can raise question of limitation. Where, on 
the application of the decree-holder for execution, 
the Court issued notice on the judgment-debtor 
which was duly served and on the latter’s prayer for 
time -to put in objections an adjournment Was 
granted, but the judgment-debtor failed to appear 
on the 4th January 1908, the date fixed for hear- 
ing, and an order was passed by the Court to the 
following effect : “ Deciee-holder is to take fur- 

ther steps on or befoie the 7th January 1908,” 
but on the 7th January the application was dis- 
missed for default. Held, that the order passed 
on the 4th January necessarily implies an adjudi- 
cation that the decree at the time was capable of 
execution and it is no longer open to the judgment- 
debtor to re-open the matter on a subsequent 
application by the decree -holder for execution and 
urge that the previous application was made 
beyond the time allowed by law, and consequently 
the application for execution was baned by limita- 
tion. Mungal Proshad Dichit v Gmja Kanta 
Lahm , I. L. R. 8 Calc. 51, Sheikh Sudan v. Ram 
Chandra , I. L R 11 Bom 537, followed. Held, 
fuither, that it is not essential in such a case that 
there should be an order for attachment, the 
principle laid down above being applicable when- 
ever there is an adjudication by the Court upon 
the rights of the parties to the execution proceed- 
ings. Moazzam Hossam v Sarat Cooman Debi, 
11 C L, J. 357, relied on ; Tileswar Rai v. Parbati , 

1. L R 15 All . 198, dissented from. Sheoraj 
Singh v. Kameswar Nath, I L. R. 24 AIL 283 , 
referred to If an order has been made which 
directly or by implication determines the rights 
of the parties to an execution proceeding, the 
fact that the decree-holder does not choose to pro- 
ceed with execution and the case is struck off 
does not entitle either party to re-open the ques- 
tion upon which there has been a pievious ad- 
judication. Kammi Debi v. Aghore Nath , 11 

D 2 
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C L. J 91, followed. Bhagwan v Dhondi, I. L. R 
22 Bom. 83, Monmohan Karmoka % v. Diva 7 ka 
Nath Karmokar, 12 C. L J 312, KKosal Chandra 
Roy v. TJkiladdi , 14 G. W. N 114, Mochai Mandal 
v. Meseruddin Molla, 13 C. L. J 26, distinguished. 
Mublibhae Sttktil v . Nttrsingh Das (1931) 

17 C. W. N. 113 


3. Order by High 

Court tor removal of attachment 'pending appeal on 
furnishing secunty — Order by lower Court accepting 
such secui ity if appealable On the application of 
the judgment-debtor, the High Couit ordered that 
a cert am attachment should be removed pending 
the hearing of a certain appeal on the petitioner 
furnishing security to the satisfaction of the Court 
below for execution of the decree. I he case went 
back to the lower Court which accepted the security 
that was tendered. Against this order an appeal 
was preferred to the High Court. Held, that the 
order appealed against determined no rights of 
the parties that weie m controversy and no appeal 
lay under the Code of Civil Procedure (Act V of 
1908). Every order passed m relation to execution 
need not necessarily be deemed to come withm 
the scope of the definition in s. 2 (2), Civil 
Procedure Code. Saeaswati Barmania v. Moti 
Barmanya (1913) 17 C. W. N . 1240 


1 . 


s. 60. 


Dekkhan Agricul- 
turists Relief Act (XVII of 1879), s . 22— Decree- 
Execution Agncultui ist — Exemption from liability 
to attachment or sale - — Absence of proof of exemption 
—Jurisdiction of the Court to order sale . S. 

60 of the Civil Procedure Code (Act V of IC08) 
lays down the general rule that property liable 
to attachment and sale in execution of a decree 
is lands, houses, etc., belonging to the judgment- 
debtor. An agriculturist, in order to resist the 
application of that general rule, must prove that 
he belongs to the privileged class so as to render 
s ; 22 <>f the Dekkhan Agriculturists’ Relief 
Act (XVII of 1879) applicable to his case. In 
the absence of such proof the exemption from 
liability to attachment or sale does not exist for 
the purpose of execution -proceedings and the 
executing Court has, therefore, complete jurisdiction 
to make the order for sale. Narayan Anandram 
Gowbai (1912) . I. L. R. 37 Rom. 415 

~ “““ : — - Transfer of Pro - 

petty Act (IV of 1882), s. 130— Trusts Act (II of 
1882), s. 5— Contract Act (IX of 1872) s 2 (i)— 
Married Women’s Property Act (III of 1874)—. Life 
policy expressed to be for the benefit of the wife of the 
assured— Attachment of the policy by the judgment, 
creditors of the deceased assuied—Suit by the widow of 
the assured for a declaration that the policy was not 
liable to attachment — Dismissal of suiK A policy 
of insurance effected by the assured upon his own 
hfe was expressed to be for the benefit of his wife 
Subsequently upon the death of the assured has 
judgment-creditors having attached the pohoy. 
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his widow applied to raise the attachment. Her 
application being lejected, she filed a suit for a 
declaration that the policy was not liable to attach- 
ment m execution of the defendants’ decree. Held, 
dismissing the suit, that under s. 60 of the 
Civil Procedure Code (Act V of 1908) the policy 
was attachable as 4 a security for money or saleable 
property belongmg to the judgment -debtor over 
which he had a disposing power which he might 
exercise for his own benefit ’ The policy was a 
contract between the deceased and the Insurance 
Company expressed to be for the benefit of the 
wife of the assured whereby the Company promised, 
on proof of the death of the assured, to pay the 
policy monies to the trustee or trustees who might 
be appointed by the assured by sepaiate writing, 
and in default of trustees to the beneficiary (that 
is, the widow of the assured) and if the beneficiary 
be dead, to the assured’s heirs, executors, adminis- 
trators or assigns. Unless and until the appoint- 
ment of trustees on behalf of the w'lfe, it was m 
the power of the assured at any time to put an end 
to the contract by ceasing to pay the premia or 
otherwise to defeat the expectation of his wife 
by assigning the policy to a creditor. He could 
divest himself of his beneficial interest m the 
policy only by assignment m writing as provided 
by s. 130 of the Transfer of Property Aot 
(IV of 1882) or signed declaration of trust as pro- 
vided by s. 5 of the Trusts Act (II of 1882). 
He had adopted neither course. The policy on 
bis death, therefore, formed part of his estate, 
the right of action agamst the Company being in 
his executors or other representatives untram- 
melled by any trust in favour of his wife. Married 
Women’s Property Act (III of 1874) is not appli- 
cable to Hindus Theie is nothing m the Contract 
Act (IX of 1872) to show an intention that a per- 
son not a party to the contract can sue on it. In 
re Flavell, 25 Ch. D. 89, Bhikap v. Dattatraya, 

2 Bom. L . R. 888, Samuel v. Ananthanatha, I L. R . 

6 Mad. 351, Chmnaya Rau v. Ramaya, I . L. R. 

4 Mad 137, distinguished. Shankar Vishva- 
nath V. Umabai (1913) . I. L. R. 37 Bom. 471 

s. 60, cl. (2) (b) — Army Act, 1885, 

(44 & 45 Viet.), s. 136— Officer %n the British 
Army serving %n India — Money decree — Execution — 
Salary not liable to attachment. S. 60, cl. (2) 

(b) of the Civil Precedure Code (Act V of 1908) leaves 
the provisions of the Army Act, 1885 (44 & 45 
Viet ) untouched. S. 136 of the Army Act, 1885 
(44 & 45 Viet.), amended in 1895 provides, that 
the salary of the officer in the British Army serving 
in India shall he paid to him without deduction 
unless the Legislature m India has directed to the 
contiaiy in that behalf. There is no law in India 
which expressly or by necessary implication directs 
that such officer’s salary is liable to attach- 
ment m execution of a decree. Velchand v, 
Bourchier (1912) 

I. L. R. 37 Bom. 26 
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s. 60 (e) — Execution of decree — Attach - 

ment — Objection that attached 'property is the house 
of an agriculturist — Judgment-debtor both zammdar 
•and agriculturist — Burden of proof Where a judg- 
ment-debtor whose house was attached m execu- 
tion of a decree took objection that the house 
■was the house of an agriculturist to which s. 
■60 (c) of the Code of Civil Piocedure applied and was 
not susceptible of attachment, and it was found 
-that, the judgment-debtor was both an agricul- 
turist and a zammdar. Held , that it lay on the 
judgment-debtor to prove that the house was 
strictly of the nature contemplated by the provi- 
sions of s. 60 (c) Jamna Prasad Raut v 
Raghunath Prasad (1913) I. L. R. 35 All. 307 

s. 60, proviso, cl (n) — Annuity made 

payable personally to judgment-debtor, but charged 
- on property, if may be attached and sold in execution 
— Restraint on alienation, illegal — Spendthrift trust, 
when valid, involuntary sale of — Direction m execu- 
tion for payment of annuity in Com t, if valid — 
Annuity charged on property distinguished from 
- covenants to pay future maintenance . P finding 
himself unable to pay his debts conveyed all his 
properties for consideration to his son who assumed 
Ifie payment of specific debts and agreed to pay 
to P a monthly sum of Rs. 4,000 payable on the 
first day of each month and two annual sums of 
Rs. 2,000 and Rs. 1,200 respectively. These sums 
were made first charges on a portion of the estate j 
conveyed, subject to the then existing mortgages j 
-executed by the vendor. In the deed it was fur- 
ther provided that the allowance was not to be 
alienated by the vendor m any manner and that 
-the sums as they fell due were m no circumstances 
-to be payable to, or demandable by, any person 
other than tire vendor. The respondent having 
obtained a decree for money against P applied 
for attachment and sale of the right, title and 
interest of P m the monthly allowance payable 
from and charged upon the estate m the hands 
of the vendee P objected that the right to the 
annuity was not saleable property within s. 60, 
'Civil Procedure Code. The Subordinate Judge over- 
ruled the objection and issued a prohibitory order 
-directing the payment of the allowance into Court 
periodically as it fell due . Held, that the right I 
sought to be attached was saleable property within j 
-the meaning of s. 60, Civil Procedure Code, being a 
right to receive money charged upon property and 
enforceable if necessary by sale thereof. It was not 
a mere right to receive future maintenance within 
-cl (n) of the proviso to that section. That the clause 
making the allowance inalienable and payable 
only to the vendor was an illegal restraint on 
•alienation and did not, even if considered valid 
as being in the nature of a spendthrift trust, neces- 
sarily imply a bar to involuntary alienation at 
'the instance of creditors. That the direction for 
payment into Court of the allowance as it fell due 
was contrary to law, the judgment-creditor being 
-entitled only to bring to sale the right of the judg- 
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ment-debtor who would therefore be entitled to 
take out the sums already deposited m Court in 
pursuance of the erroneous order of the Subordinate 
Judge. Padmanund Singh v. Rama Proshad 
Mohi (1912) . . . 17 C. W. 3ST. 662 

s. 86 — Execution of deciee — Benami 

purchase — Claim against certified purchaser , but not 
by representative of the oeal purchaser. The widow 
of one Bhola Nath purchased a house at a Civil 
Court auction sale m the name of her son-in-law 
Baldeo and incorporated it into another house 
left by her husband who had died scnless. On 
her death one of her daughters claimed the house 
as an heir of her deceased father. The son-m-law 
in whose name the house was purchased raised 
the plea that he was the certified auction -pur- 
chaser and the suit was barred by s. 66 of 
the Code of Civil Procedure. Held , that as the 
plaintiff did not claim through the widow, but 
through the widow’s husband, her father, the 
suit did not come within the purview of s. 
66 of the Code Ram Naiam v. Mohaman, I. L. R 
28 All. 82, distinguished. Narain Dei v. Dtjrga 
Dei (1913) . . . I. L R. 35 AH. 138 

s. 68, O. XXI, r. 100 — Decree — -Exe- 
cution proceedings transferred to Collector — 
Sale — Auction purchaser placed m possession 
of propei iy — Application by person wrongly dis- 
possessed to be made to Collector and not to 
Civil Court — Collector not ministrial officer — Juris- 
diction — Civil Court Where execution proceed- 
ings are transferred to a Collector, and a 
person is wrongly ousted or dispossessed under 
the Collector’s order, he should apply to the 
Collector, and not to the Court, complaining 
of such ouster or dispossession. O. XXI, r. 100 of 
the Civil Procedure Code, 1908, has no applica- 
tion to a case where the execution of the decree 
has been transferred to the Collector, and he has 
acted under the powers conferred on him by the 
Local Government under s. 70 of the Code. 
Ragho Chandrarao v. Hanmati Chandrarao 
(1913) . . I. Jj. R. 37 Bom 488 

s. 73, O. XXI, r. 89. 

See Rateable Distribution. 

I. L. R. 40 Calc. 619 

— — s. 73 — Rateable distribution of assets , 

application for — Applicant whether real decree- 
holdei, execution Court if may determine . It is 
competent to the execution Court to determine 
whether an applicant for rateable distribution of 
assets under s 73 of the Code of Civil Procedure 
is a real decree-holder or a benamidar for the judg- 
ment-debtor. Jn re Sundar Das, 1. L. R. 11 Calc 
42, Chaugan Lai v. Fazar Ah, I . L. R 13 
Bom. 134, followed. Raghu Nath Quzrati v. Rai 
Chatrapat Singh, 1 C . W. N. 633, referred to. 
Puran Chand Boid v. Purendra Narain Singh 
(1912) . 17 C. W. ET. 326 

s. 75 — Commissioner, trial of suit on 

merits , if can be delegated to. Where the Subor- 
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dinate Judge after framing issues and considering 
preliminary objections referred the case to a 
Commissioner for trial on the merits • Held , that 
the power of a Court to issue a commission is de- 
fined ms. 75 of the Code of Civil Procedure 
(Act V of 1908), and the Suboi dinate Judge has 
m this case improperly delegated his judicial func- 
tions to a Commissioner. Ram Narain Singh v. 
Odindra Nath Mukerjee (1911) 

17 C. W. 3ST. 869 


- s. 80. 

See Notice . I. X». B. 40 Calc. 503 


— Suit against public 

officer — Official Assignee — Suit for injunction — 
Notice. A suit brought against a public officer 
(e.g., the Official Assignee, Bombay) to restrain 
him from doing an act as such officer, can 
be brought without giving notice as required by 
s. 80 of the Civil Procedure Code. Flower v. 
Local Boai d of Low Leyton, 5 Ch. D. 347 , followed 
Naginlal Chunllal v. Official Assignee, 
Bombay (1912) . . I. L. B. 37 JSom. 243 


— • s. 86 . — Suit against Ruling Chief — 

Sanction of Governor General in Council — Suit for de- 
claration of title to land , sanctioned by Governor- 
General m Council — Amendment of plaint by addi- 
tion of prayer for recovery of possession — Subsequent 
sanction of Governor-General in Council for suit 
for recovery of possession. Where the plaintiff 
with the sanction of the Governor- General m 
Council obtained under s. 86, Civil Procedure Code, 
instituted a suit in the Court of the Subordinate 
Judge of Rungpur against His Highness the 
Maharaja of Cooch Behar for a declaration that 
the plaintiff was entitled to certain lands within 
the jurisdiction of that Court and that a certain 
map prepared by the Settlement Officer was in- 
correct and the Court on the application of the 
plaintiff, after the defendant filed his written 
statement pleading, inter aha , that the plaintiff 
was never in possession of the lands m dis- 
pute, and the suit was barred by limitation, 
amended the plaint by the addition of a prayer 
for recovery of possession and framed an issue as 
to whether the suit as amended by the addition of 
a prayer for recovery of possession was instituted 
v ith the consent of the Governor- General in 
Council within the meaning of s. 86, Civil Pro- 
cedure Code, or was liable to be dismissed and 
decided it m favour of the plaintiff and the 
plaintiff subsequently obtained a fresh sanction 
from the Governor- General in Council for the 
institution of a suit for recovery of possession of 
the land in dispute, the High Court set aside the 
order of the lower Court deciding the issue m ques- 
tion in favour of the plaintiff and sent back the case 
to the lower Court so that the plaintiff might apply 
to that Court for leave to withdraw the plaint with 
liberty to bring a fresh suit on the same cause of 
action and on the new sanction. Nrlpendra 
Narayan Bhup v. Manindra Chandra Nundy 
< i91i ) .... 17 C. W. N. 1242 
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s. 89, O. XXIII, r. 3, and Sch. II— 

Arbitration — Suit re erred to arbitration by the 
parties without the mtenention of the Court — 
Award, recording of, m such cases — Procedure 
to be adopted m case an award is disputed. 
Where a suit which is pending is referred 
by the parties to arbitration, without the 
intervention of the Court, and an award is 
made, the submission and the award may, if the 
Court sees fit, be recorded as an agreement adjust- 
ing or compromising the suit and a decree may 
be passed in terms of such award and the Court 
has power to inquire into a disputed compromise 
and to record it, if satisfied that the compromise 
was properly arrived at. The procedure to be 
followed m such cases is that laid down m Order 
XXIII, rule 3, and not that laid down m the 
Second Schedule of the Civil Procedure Code. 
The provisions of the Second Schedule do not 
apply to or contemplate a reference to arbitration 
by parties to a suit which is pending outside the 
suit and without the intervention of the Court 
and the operation of the Second Schedule is ex- 
cluded by the words used in s 89 of the 
Code, “ Save m so far as is otherwise provided by 

or by any other law for the time being in 

force,” which last words are applicable to 0. 
XXIII, r. 3. Harakhbai v. Jamnabai (1912) 

I. L. B. 37 Bom. 639 

1. s. 92. — Public religious trust — Suit 

to recover trust property from strangers. The pro- 
visions of section 92 of the Civil Procedure Code 
(Act V of 1908) do not apply to a suit, brought 
by the trustees of a public religious trust, to re- 
cover property belonging to the trust which has 
gone wrongfully mto the possession of strangers 
to the trust. Malhar Bhagvant v Narasinha 
Krishna (1912) . . I. L B. 37 Bom. 95 

2. — Waqf — Suit for 

declaration of plaintiffs right as mutawalli and for 
possession — Jurisdiction. Where the plaintiff came 
into court alleging that he was the rightful muta - 
walli of a certain waqf and that the defendant, on 
the death of the last incumbent, had wrongfully 
taken possession of the waqf property, and asking 
to be put mto possession thereof as mutawalli, it 
was held that this was not a suit which fell within 
the purview of s. 92 of the Code of Civil Procedure 
and was properly filed in the court of a Subordinate 
Judge. Budree Das Mukim v. Choom Lai Johurry, 
I. L. P. 33 Calc. 769, and Ghelabhai Gavr ishankar 
v. U deram I char am, I L. P 36 Bom. 29 referred 
-to. Muhammad Ibrahim Khan v. Ahmad Saiyid 
Khan , I. L. P. 32 All 503 , and Said Ah v Ah 
Jan, I. L. P. 35 AIL 98, distinguished. Muham- 
mad Abdul Mazid Khan v Ahmad Said Khan, 
(1913) . . . . I Is. B. 35 AH. 459 

s. 92 (I) — Procedure — Mahomeadan law 

— W aqf — Trust for a public purpose of a religious or 
charitable nature. Where a trust is a trust created 
for a public purpose of a religious or charitable 
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nature (m this case a uctqf under the Mahomcdan 
law) no suit can be maintained for the removal 
of a duly appointed trustee, save m conformity 
with the provisions of s. 92, sub-s (I), of the 
Code of Civil Procedure Saiyd Ali v. Ali Jan 
(1912) . . . . I. L. R. 35 All. 98 

s. 94 \e) — -Temporal y injunction , appli- 
cation for — Order by Court calling upon defendant 
to furnish security and submit accounts — Order if 
made with jurisdiction — Appeal — Revision Where 
on the plaintiffs application for the issue of a 
temporary injunction restraining the defendant 
from working mica mines on the property m suit, 
the Court passed order directing the defendant 
to furnish security to the extent of Rs 5,000 and 
submit accounts of the minerals appropriated 
every week from the date of the application 
Held, that the order was not one passed under 
r. 1 of 0 XXXIX of the Civil Procedure Code and 
was not appealable under cl ( r ) of r. 1 of 0. XLIII. 
That the order was an interlocutory order made 
under cl. (e) of s. 94 of the Code to prevent the 
ends of justice from being defeated and should 
not be set aside m revision . Sito Mahton v. 
E. P. Christian (1912) . . 17 C. W. 2L 318 

s. 97 — Preliminary decree — Appeal — 

Finding on preliminary issue . but no decree drawn up 
— Appeal not necessary — Duty of raising issues — 
Practice and piocedure In a suit for redemption, 
a preliminary issue was raised and decided that 
the plaintiff was an agriculturist Accounts were 
next taken under the provisions of the Dekkhan 
Agriculturists 5 Relief Act (XYII of 1879) and a 
redemption decree was passed. On appeal from 
the final decree, the question as to the status of 
the plaintiff was raised ; and the Court of Appeal 
decided that the plaintiff was not an agriculturist ; 
and varied the decree by increasing the amount 
of redemption. On second appeal, it was con- 
tended that the lower Appellate Court was wrong 
in going into the preliminary point at the stage it 
did : Held, that no appeal was necessary agamst 
the preliminary finding ; and that unless there 
was a preliminary decree no appeal could lie under 
the provisions of s 97 of the Civil Procedure 
Code (Act V of 1908). Bai Divah v. Shah Vishnav 
Hanoi das, I L R. 33 Bom. 182, followed. Govmd 
Ramchandra v. Vithal Gopal , I. L. R 36 Bom 
536, explained. Sakharam Vishram v Sadashiv 
Balshet (1913) . I. L. R, 37 Rom. 480 

, a. 98. 

See Minor. . I. L. R. 35 All. 487 

s. 100. — Fact, finding of, based upon 

evidence assumed to exist, if contrary to law — 
Second appeal. Where the lower Appellate Court 
not merely misunderstood the effect of a witness’s 
deposition but referred to evidence which did not 
exist at all and based its decision principally, if 
not entirely, upon it, the decision, though on a 
question of fact, would be contrary to law and 
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liable to be set aside on second appeal. Bibee 
Ameerun v. Shaik Cherag Ah, 24 W. R. 343, relied 
on. Duiga Chaudhuram v. Jewahir Singh Chau - 
dhury, L. R 17 I. A. 122 1. L. R. 18 Calc . 23, 
Ram Rattan Sulcul v. Nandu, L. R 19 1. A. 1 
I. L R. 19 Calc. 249, leferred to. Bhupendra 
Kumar Chuckerbutty v. Peary Mohan Ray 
(1912) 17 C. W.PT. 37 

s. 104 (1) (c ) — Arbitration award, order 

modifying — Appeal against, how jai lies. Cl (c) of 
sub s. (j) of s. 104 of the Civil Piocedure Code 
does not confer an unrestricted right of appeal ; 
j m other w r ords, when an order has been made by 
' which an award has been modified or coriected, 
m an appeal preferred against that order, the 
validity of the whole award cannot be called in 
question, the true effect of the clause bemg to allow 
an appeal against the order only in so far as it 
modifies or corrects the award. Rajbuns Sahay 
v. Soorjee Lal (1911).. . 17 C. W.H. 617 

ss 109, 110, O XLV, r. 3. 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 685 

s. 110 — Appeal to His Majesty in 

Council — Requirements to be fulfilled before grant of a 
certificate — Decree involving some question respecting 
property of the value of ten thousand rupees or up- 
wards The value of the subject matter of the suit 
m the Court of first instance was over Rs. 10,000, 
but the value of the subject matter m dispute on 
appeal to His Majesty in Council was less than 
Rs. 10,000. On the other hand, the proposed 
appeal to His Majesty m Council necessarily in- 
volved a decision as to the validity of an award 
which dealt with property of far greater value 
and which had been declared by the High Couit 
to be invalid Held, that the provisions of section 
110 of the Code of Civil Procedure applied and a 
certificate should be granted. It was not neces- 
sary that at the time of presenting the application 
for leave to appeal there should be pending in a 
court a dispute respecting other property of the 
value of Rs. 10,000 Macfarlane v. Leclaire , 15 
Moo. P. C. 181, Musammat Ahman v. Musammat 
Hasiba, 1 C. W. N. 93 {Notes) xcm, and Anand 
Chandra Bose v. Broughton, 9 B. L. R. 423, referred 
to. Sri Kishan Lal v. Kashmiro (1913). 

I. L. R. 35 All. 445 

ss. 112, 151 ; O. XLI, r. 5 (2). 

See High Court, Jurisdiction oe. 

I. L. R. 40 Calc. 955 

s. 115. 

See High Court, Jurisdiction of. 

I. L. R. 40 Calc. 477 

1. — Revision, High 

Court's jurisdiction m — Prejudice, it must be proved^ 
— Valuation of suits — Agreement to grant mourasi 
lease — Suits to enforce, how valued . Where the 
District Judge set aside the decision of the 
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Subordinate Judge as to the proper valuation 
of a suit and simply accepted the valuation given 
by the plaintiff without giving any reasons for 
arriving at that decision and without attempting 
to ascertain the materials on which that valuation 
was based and m fact without arriving at a judicial 
decision at all : Held , that the High Court should 
interfere in such' a case under s. 115, Civil 
Procedure Code, if satisfied that the decision of 
the District Judge was wrong. Amir Hassan v. 
Sheo Baksh , I. L. B 11 Calc. 6, distinguished 
Where the Subordinate Judge m his view of 
the value of the suit returned the plaint for 
presentation to the Munsif and the District 
Judge set aside that decision and it was contended 
that the High Court should not interfere as there 
was no prejudice : Held , that as the law requires 
that suits of a particular value should be brought 
in particular Courts, where an order was against 
that law, no question of prejudice arises in setting 
aside that order. Where a land was taken for 
clearing and bringing under cultivation, under an 
agreement that after a certain number of years 
the defendant w'ould grant a mokuran mourasi 
lease, and a suit was subsequently brought by the 
lessee for a declaration of his mourasi. mokuran 
title and for the execution of the lease : Held, 
that the suit was in effect one to enforce the agree- 
ment to lease. The mourasi mokuran title would 
only accrue after the lease was granted and the 
suit could therefore be valued on the footing of 
that title Pout Canning and Land Improve- 
ment Company, Ld. v. Boson Ali Mollah 
(1912) .... 17C.W. BT. 160 

2. Jurisdiction , fail- 

ure to exercise — Limitation Act {XV of 1877), s. 
7 — Bevision on the ground of limitation . Semite : 
A Court decreeing or allowing a time barred suit 
or application, without considering whether it 
is so or not, may be said to have failed to 
exercise jurisdiction vested in it by law so as to 
bring the matter within the scope of s 115 of 
the Civil Procedure Code Held, that a Court 
cannot be said to have failed to exercise jurisdic- 
tion merely because it omitted to consider ex 
proprio motu the question whether a person was 
entitled to proceed out of time by reason of 
some special provision of law, e.g , s 7 of the 
Limitation Act, such question not having been 
raised by him or on his behalf. The mere fact 
that in the headings to certain applications 
made in the case the person was described as a 
minor represented by a guardian was not sufficient 
to entitle him to the benefit of s. 7 of the Limita- 
tion Act or to throw upon the Court the duty of 
raising the point on his behalf. Benod Behan 
Bhadra v. Bam Sanip Chamar, 16, C. W. N. 1015, 
followed. Panchd Mondal v Sheikh Isaf 
(1913) . . . . 17C.WK. 667 

s. 141 O. XL VI, r. 1 — Beference i n 

proceeding neither a suit nor appeal — Jurisdiction of 
High Court. O. XLVI, r. 1, read With s. 14 1, Civil 


CIVIL PROCEDURE CODE (ACT V OP 

1908) — contd 

s. 141 — condd* 

Procedure Code, does not authorize a reference 
to the High Court m a matter which is neither 
a suit nor an appeal S. 141 does not authorize 
a Court to invoke the jurisdiction of another Court 
any more than it authorizes a party to do so 
by way of appeal Such right must be expressly 
conferred by statute. Damodara Menon v. 
Kittappa Menon (1913) . I. L. R. 36 Mad. 16 

Sell. II, para. 17 — Agreement to refer 

to arbitration a pending litigation, privately, not com- 
ing under — Order filing agreement — Appeal, main- 
tainability of — Civil Procedure Code ( Act V of 1908), 

0. XXIII, r. 3 — Mere agreement is not an adjustment 
under. An order of a Court filing an agreement 
to arbitrate presented by the parties to a suit 
is the decree and is appealable as such even 
under the old Civil Procedure Code (Act XIV 
of 1882) as well as under s 104 (d) of the 
new Code. Ghulam Khan Muhammad Hassan, 

1. L B. 29 Calc 167, Narayana Bao v. Sarabaiah, 
21 Mad. L. J 263 and Tiruvengadathiengar v. 
Vaidmatha Ayyar, I. L. B 29 Mad 303 , followed. 
Paragraph 17 of second schedule to Civil Procedure 
Code (Act V of 1908) corresponding to s 523, 
Civil Procedure Code (Act XIV of 1882), covers 
only cases where parties without having recourse 
to litigation agree to refer their differences to 
arbitration. So an agreement to refer to arbitration 
a pending litigation made without the intervention 
of the Court cannot be filed under paragraph 17 
of the second schedule. Ghulam Khan v. Muham- 
mad Hassan, I. L. R 29 Calc. 167, and Tincowry 
Bey v. Fakir Chand Dey, I. L. B 30 Calc. 218 , 
followed. A mere agreement to refer to arbitra- 
tion a matter pending before a court cannot be 
treated as an adjustment of the dispute under 

0 XXIII, r. 3, corresponding to s 375, Civil 
Procedure Code (Act XIV of 1882), though an 
award consequent on the arbitration may be 
so treated. Maclean, C. J ’s view m Tincowry 
Dey v. Fakir Chand Dey , 1. L. B. 30 Calc. 
218, followed. Pragdas v Girdhardas, I. L. B. 26 
Bom . 76, Brojodurlabh Smha v. Bamanath Chose, 

1 L. B 24 Calc 908, and Lakshmana Chetti v. 
Chmnathambi Chetti, I . L. B. 24 Mad 326, 
distinguished. Venkatachala v Rangiah (1913) 

I. L. R. 36 Mad. 353 

O. I, r. 8. 

See Mahomedan Law — Waqf 

I. L. R. 35 All. 197 

— — O. I, r. 11 — Defendant, if may be 'joined 

as plaintiff — Bond fide mistake. Where a plaintiff 
had brought a suit for the recovery of possession 
of propertv falsely denying the title of persons 
whom he had joined as defendants and asserting 
that an exchange by which he had transferred this 
property to these defendants had never been acted 
upon and it was found that the exchange had in 
fact terminated the plaintiff’s title and had been 
acted on and that he had therefore no locus standi 
to sue the principal defendant Held, on^an 
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application for libeity to join his transferee defen- 
dants as plaintiffs, that it could not be said that 
the plaintiff had made a bond fide mistake Within 
the meaning of 0 1, r. 10, Civil Procedure Code. 
Ganendra Nath Ray Chowdhury v Surya 
Kanta Ray Choudhury (1912) 17 C. W. N. 462 

O. II, r. 2. 

See Agra Tenancy Act (II of 1901), 

s 34 . . I. L. B. 35 All. 512 

O V, rr. 1, 2 ; O. IX, r. 13— 

— Er parte decree — Ap- 
pearance of defendant m answer to a preliminary 
application not equivalent to appearance in answer 
to the plaint • Held , that the fact that before the 
admission of a suit one of the proposed defend- 
ants had appeared by pleader on a miscel- 
laneous application for his appointment as guardian 
ad litem to a minor defendant, did not absolve 
the court from the necessity of serving such de- 
fendant, when the suit was admitted, with a copy 
of the plaint and notice of the date fixed for hear- 
ing. Gttlab Chand v . Shankar Par (1913) 

I. L. B. 35 All. 163 

_ - O. V, r 15 — Summons — Question of 

su fficiency of service of svmm on s. Tb e sum m ons in a 
suit was served on the paternal uncle of the defend- 
ant, who was a member of the same joint family 
and lived in the same house with the defendant • 
Held, that such service was insufficient in the 
absence of. evidence that the defendant himself 
could not be found. Makhan Das v Mannu Lae, 
(1913) . . . . I. L. B. 35 All. 556 

O. V, r. 17 — Service of summons — 

Proper service. Where a serving peon was 
informed when he went to the house where 
the defendant ordinarily resided that the latter 
had gone to Vizagapatam in the Madras Presi- 
dency, and he thereupon affixed a copy of the 
notice on the outer door of the house, and it 
appeared that the defendant did not return 
from Vizagapatam till 3 months after the date 
of service • Held, that the service was properly 
effected under r. 17, 0. V of the Civil Procedure 
Gode, as it was impossible for the peon in the 
circumstances to effect personal service on the 
Defendant. Sitaram Sxvami v Kauanpt Patr* 
(1911) .... 17 C. W. IT. 999 

— — O. VI, r. 17 — Amendment of plaint, 

■when allowed — New relief prayed, haired by limitation 
— Just prayer, no injustice to defendant , and no new 
facts. Under 0. VI, r. 17, Civil Procedure Code, 
a, petition for an amendment of a plaint based 
on no new facts and asking for a further 
relief, viz , recovery of monev, mav be allowed 
even though it be barred bv limitation between 
the date of the plaint and the date of the petition, 
if the same is put in before any evidence is let in 
and there is no injustice to tlje defendants. Kisan- 
JDas Rupchand v. Rachappa Vithoba , I. L. P. 33 
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Bom. 644, 651 , Suthi Kutti v. Achuian Nair , 
21 Mad. L . J 475, followed. Weldon v. Neal, 
19 Q. B. D. 394, distinguished. Plaintiff alleged 
that the defendants were his servants on a monthly 
pay and had charge of his shop and he claimed 
that the accounts kept by them in regard to the 
business were his property and he sued to recover 
these accounts • Held , that these facts disclosed 
a cause of action Plaintiff stated even in his 
original petition that he will file a separate suit 
afterwards for such amount as the accounts, whose 
recovery was sought for m the plaint, might dis- 
close as due from the defendants. He afterwards 
thought it desirable to claim, by an amendment, 
the recovery of Rs. 800, which 'approximately 
estimated would be the amount due to him, stating 
that he would pay additional court-fee if more 
was actually found due on looking into the accounts. 
Held, that the amendment prayed for ought to 
have been allowed. Sevugan Chetty v. Krishna 
Ayyangar (1913) . . I. D. B. 36 Mad. 378 

— O. VII, r. 11. 

See Court-fee . I. L. B. 40 Calc. 615 
O. VII, r. 6. 

— Set-off — Claim barred 

according to lex fori hut not according to lex loci 
contractus. In a suit filed against him in the 
United Provinces, the defendant claimed to set 
off a debt, which, though it would have been 
barred by limitation in the United Provinces, 
was not barred according to the local law (that 
of the Punjab) applicable thereto * Held, that the 
set-off claimed was admissible. Bachchan Lae 
v. Banarst Das (1913) . I. L. B. 35 All. 238 

O. IX, r. S—Appeal — Dismissal fo r 

non-appearance of appellant — Appellant present hut 
unrepresented and unable to arque the appeal himself 
— Procedure On the date fixed for the hearing 
of an appeal, one of the two appellants (the other 
being a woman) appeared before the Court and 
applied for an adjournment to enable him to pro- 
cure the attendance of his pleaders. He was 
called on to argue his appeal, but he said he had 
nothing to say, and thereupon the appeal was 
dismissed on the ground that it had not been 
supported : Held, that in these circumstances the 
Court was not justified in dismissing the appeal 
for want of prosecution, but was bound to consider 
the grounds of appeal and to decide the case~on 
the merits. Baldeo Prasad v Kunwar Baha- 
dur (1912) . . . I. D. B. 35 All, 105 

O. IX, rr. 8 and 9; O. XXII, 

rr. 3 and 9 — Non-appearance of plaintiff — Dis- 
missal of suit — Order setting aside dismissal when 
plaintiff ivas found to have been dead at the 
time suit was dismissed — Orders and rules 
applicable only to defaulters wrongly applied 
m case of dead party. On the non-appear- 
ance of the plaintiff m a suit against the 
respondent, an order was made on the 4th of 
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July, 1911, dismissing the suit for default The 
plaintiff was m fact dead at the time the order 
was made, and his son the appellant was engaged 
m performing his fathei’s funeral ceremonies and 
was unable to attend Court. These facts were 
brought to the notice of the Deputy Commissioner 
an an application made under 0. XXII, rr. 
3 and 9, of the Civil Procedure Code (Act Y of 1908) 
by the appellant as the heir and legal representa- 
tive of the plaintiff, which was filed and accepted 
by the Deputy Commissioner within the time 
allowed by law and an order was made on the 11th 
of September setting aside the dismissal of the 
suit, and substituting the name of tlje appellant 
on the record m place of the deceased plaintiff. 
On an application for revision of the Deputy Com- 
missioner’s order of the 11th of September made 
by the respondent under s 115 of the Code 
to the Court of the Judicial Commissioner, that 
Court reversed the order, and confirmed that deci- 
sion on review, mainly on the grounds that the 
order of the 4th of July dismissing the suit was 
a proper order under 0. IX, r 8, of the Code ; 
that the appellant’s application to set aside that 
order was not within time, and was therefore 
barred; and that 0 XXII, r. 3, of the Code 
applied only to a still pending suit, and not to one 
that had been dismissed. Held , (reversing the 
decisions of the Court of the Judicial Commis- 
sioner), that these decisions were vitiated by apply- 
ing to a dead man orders and rules applicable only 
to mere defaulter. An “ abuse of the process of 
the Court ” within the meaning of s 151 of 
the Code had occurred by the course adopted m 
the Judicial Commissioner’s Court Quite apart 
from that section any Court might rightly have 
considered itself to possess inherent power to 
rectify the mistake inadvertently made m dis- 
missing the suit The order of the Deputy Com- 
missioner setting aside the dismissal was mani- 
festly sensible and correct, and their Lordships 
restored it, and remitted the case to India to be 
disposed of on the merits. Debi Bakhsh Singh 
v . Habib Shah (1913). . I. L. E. 35 All. 331 

O. IX, r 13. 

- — — . Ex parte decree , ap- 

plication to set aside } to Original Court , after appeal 
determined by Appellate Couit , if and when lies. 
Where the plaintiff sued D, his four sons and two 
nephews on a mortgage executed by D and D’s 
father (now dead) and the suit having been con- 
tested by D’s nephews only, a decree was made 
m plaintiff’s favour in the presence of D’s nephews 
but ex parte against D and his sons directing the 
sale of a two-thirds of the mortgaged property 
(being the share of D and his father) and making 
all the 7 defendants personally liable for the un- 
satisfied balance, if any, of the mortgage-debt ; 
and against that decree an appeal was preferred 
by plaintiff wherein he sought to have a decree 
for the sale of the share of D’s nephews as well, 
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and the latter also preferred cross objection against 
the portion of the decree which made them per- 
sonally liable; and both appeal and cross-objec- 
tions were allowed by the High Court ; Held v 
that though D and his sons had been joined as 
respondents m the appeal and a self-contained 
deciee was made therein, as no relief was claimed 
m the appeal against them, there was still as 
against D and his sons a subsisting ex parte decree 
over which the Subordinate Judge had control, and 
he had jurisdiction to entertain an application by 
D and his sons to set aside the decree. Brijalalu 
Singh v. Mahadeo Prosad (1911), 

17 C. W. 35T. 133. 

O. IX, r. 13, proviso. 

Decree m favour of 

contesting defendants and against non-appeaiing 
defendants if may be wholly set aside at the instance 
of lattei — Refusal of Court to set aside — Plaintiff T 
if may ask for the setting aside of whole decree m 
Tension. Semble The proviso to r. 13, 0. IX 
of the Civil Procedure Code (Act V of 1908) does 
not authorise the Court, m setting aside a decree 
at the instance of defendants against whom it had 
been obtained ex parte t to set it aside in so far as 
it is m favour of the contesting defendants. An 
Ahmed Khan ?. C. E. Brown (1912) 

17 C. W. 3ST. 142. 

O, XX, r. 2 — Judgment — Judgment 

written by the judge who heard the case after 
his transfer from the division and pionounced by 
his successor m office. A Judge may pronounce a 
judgment written but not pronounced by his 
predecessor m office, and this notwithstanding 
that at the time the judgment was written the 
Judge who wrote it had ceased to be the Judge of 
the Court m which the case was tried. Satyendra 
Nath Roy Chaudhun v. Kasiura Kuman Ghatwalm y 
I . L. R. 35 Calc., 756 , followed. Basant Bihari 
Ghoshal v . Secretary of State for India 
(1913) . . . . I. L. E. 35 All. 36S 

O. XX, r. 18 — Partition — Appeal — 

Preliminary decree — Subsequent interlocutory order 
giving directions for preparation of final decree . In a 
suit for partition, a preliminary decree was* passed 
and confirmed on appeal. When the case went 
back to the Court of first instance for the passing 
of a final decree that Court passed an order direct- 
ing that actual partition should be made m accord- 
ance with certain directions then given by it ; 
Held , that no appeal would he against such an order, 
but its propriety could be questioned m appeal 
from the final decree. The Code of Civil Pioce- 
dure contemplated the preparation of only one 
preliminary decree, and the order m question 
could not be regarded as more than an interlocu- 
tory order containing directions as to the prepara- 
tion of the final decree. Bharat Inpij v. Yakub 
Hasan (1913) . . I. L. E. 35 AIL 159* 



( 85 ) 


DIGEST OF CASES. 


( 86 ) 


CIVIL PROCEDURE CODE (ACT V OE 
1008) — contd. 

- O. XXI,r.2- 

See Civil Procedure Code (Act XIV 
oe 1882), s. 231 

I. L. R. 38 Mad. 357 

O. XXI, r. 2 ; O. XXXIV, r. 5. 

See Execution of decree. 

I L. R. 35 All 178 

O. XXI, r. 15. 

See Civil Procedure Code (Act XIV 
of 1882), s 231. 

I. L. R. 38 Mad. 357 

O XXI, r. 16 — Execution of decree — 

Decree for money and costs of suit — Transfer of decree 
as to costs merely Held, that a decree lor payment 
of a sum of money and for costs of the suit is one 
and indivisible, and the decree -holder cannot trans- 
fer the decree so far merely as it may be a decree 
lor costs, retaining the right to execute the decree 
lor the mam sum awarded. Ram Chandra Naik 
Kalia v. Abdul Hakim (1913), 

I. L. R. 35 All. 204 

O. XXI, r. 25 

See Attachment I. L. R 40 Calc. 849 

O. 21, r. 57— Stnke off” meaning of , 

if amounts to dismissal of attachment — Limitation . 
Where a decree was passed on the 15th April 1897, 
and on the 22nd February 1909 execution was 
commenced and it was ordered that the land 
should be attached and proclamation should be 
issued, the 15th April being fixed for the date of 
the proclamation ; and on the 15th April the pro- 
clamation not having been made owing to laches 
on the part of the decree-holder an order was 
passed — “ proclamation not filed, struck ofi *’ 
Held, that this amounted to a dismissal of the 
attachment and a fresh application for execution 
after the 15th April 1909 was out of time. 
Mandhyan Sheikiya v. Badram Dalni (1912) 

17 C. W. 1ST. 204 

O. XXI, rr. 84, 89, 92 — Execution 

of decree — Sale of immoiable property — Acceptance 
of final bid deferred — Application to set aside 
sale — Limitation Held , that a sale of immovable 
property m execution of a decree is not complete 
until the sale officer has accepted the final bid 
and the purchaser has paid m the deposit of 25 
per cent, of the purchase money required by r 84 
of 0, XXI of the Code of Civil Procedure, 1908. 
The period of thirty days prescribed by r 92 
will not, therefore, begin to run against a person 
applying under r. 89 if for any reason the final 
bid remains for a time unaccepted by the sale 
officer. Munshi Lal v. Ram Narain (1912). 

I. L. R. 35 All. 65 

O. XXI, r. 88 — Execution of decree — 

Sale m execution — Pre-emption — Title of pre-emptor 
defeasible .* Held, that a title to a share m undivided 
immovable property sold m execution of a decree 
which is still defeasible at the date of a sale m 
execution, is not sufficient to support a claim for 
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pre-emption under 0 XXI, r. 88, of the Code 
of Civil Procedure, 1908. Kcimta Prasad v„ 
Mohan Bhagat , I L. P 32 All. 45, and Nabihan 
JBibi v Kauleshar Pai, 4 All L. J 351 , followed. 
Abdul Ghafur v. Ghulam Husain (1913). 

I. L. R. 35 All. 296 

— O. XXI, r. 89 — Cml Procedure Code 

{Act XI V of 1882), s. 310A — Decree-holder 
— Execution of decree — Auction sale — Application 
by judgment debtor to set aside sale — Deposit 
within thirty days — Auction purchase) not a 
necessary party to the application — Notice 

to all parties — Paieable distribution claimed 

by other decree-holders — Satisfaction of the decree 
under which the property was sold . The deposit 
under 0. XXI, r 89 of the Civil Procedure 
Code (Act V of 190S) must he made within 
thirty days from the date of sale It is not neces- 
sary that the notice required to be given under 
r. 92 of the said order should be given withir 
thirty days of the date of sale. Once notice has 
been given under r 89 to all peisons affected 
thereby, the Court has full authority to set aside 
the sale. A decree-holder having applied for 
execution of bis decree, the proceedings m execu- 
tion were transferred to the Collector. He issued 
a proclamation and proceeded with the sale, but 
before the auction sale took place, he xeceived 
from the Court intimation of applications made 
by other decree-holders against the same judg- 
ment-debtor for rateable distribution. The Collec- 
tor inserted references to the applications in his 
proclamation of sale and the property w r as subse- 
quently sold Then within thirty days the judg- 
ment-debtor applied to have the sale set aside 
under 0. XXI, r S9 of the Cml Procedure 
Code (Act V of 1908) on depositing m Court for 
payment to the purchaser a sum equal to five- 
per cent, of the purchase money and for payment 
to the decree-holder the amount specified m the 
proclamation of sale as that for the recovery of 
which the sale was ordered Although the deposit 
was sufficient to satisfy the judgment-debt of 
the creditor, he objected to the judgment- 
debtor's application on the ground that the deposit 
was insufficient because the amount deposited 
should have been sufficient to satisfy not only 
his deciee but also the claims of those decree- 
holders whose applications for rateable distribu- 
tion had been brought to the notice of the Collec- 
tor before the sale Held, setting aside the sale, 
that the term “ decree-holder 5 ' in 0 XXI, 
r. 89 of the Civil Procedure Code (Act V of 1908), 
meant that person alone for satisfaction of whose 
decree the sale had been ordered and did not in- 
clude other persons who would have a right to 
claim rateable distribution out of the sale pro- 
ceeds under s 73 of the Civil Proceduie Code 
(Act V of 1908). Ganesh Bab Naik v. Vithal 
Vaman (1912) . . .I.L.E 37 Bom. 38T 

O. XXI, rr. 89, 90 — Application under 

latter if may proceed after application under the 
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former dismissed — Tr ansfe? ee of non-transfer able 
occupancy holding , if may apply Theie is no pro- 
hibition m the Code against an application being 
made under r 90 of 0 XXI of the Civil Procedure 
Code after an application under r. 89 has been 
made and has been withdrawn or dismissed Rr 89 
and 90 of the Civil Procedure Code permit of 
applications by persons v ho could not have applied 
under ss. 310A and 311 of the Civil Procedure 
Code of 1882. Basiruddin v Faimulla (1911). 

17 C. W. IT. 476 

O. XXI, r. 90 — Attachment before 

judgment — Property sold m execution — Locus standi 
of attaching plaintiff to apply to set aside sale . A 
plaintiff who has attached immoveable pioperty 
before judgment, has no present interest m such 
property and is not entitled to apply under 0. 
XXI, r, 90 to set aside a sale of the property in 
execution of a decree Sewdat Ray v Sree Canto 
Matty, I. L. R. 33 Calc 639, 643 10 C. W N. 634 , 
Basiram Malo v Kattyam Debt, I. L R 38 Calc. 
448 . 15 C. W. N 795 , relied on Jogendra Nath 
•Ohatterjee v. Monmotha Nath Ghosh (1912). 

17 C. W. IT. 80 

— O. XXI, rr 90, 92 — Application to set 

‘aside sale made bef or e the new Code came into force — 
Fraud, general allegation of— Second appeal. The 
fact that the execution-sale took place and the 
application to set it aside on the ground of fraud 
was made before the new Code of Civil Procedure 
came into operation does not make the order 
passed on the application after the new Code came 
into force subject to a second appeal under the 
provisions of the old Code General allegations 
of fiaud unaccompanied by paiticulars are insuffi- 
cient even to amount to an averment of fraud of 
which any Court ought to take notice Walling - 
fotd v The Mutual Society , L R 5 A C 685 , 697, 
followed. Raj Mohan Pal v. Govinda Chandra 
Pal (1912) . 17 c. W. NT. 524 

See also BhadreswaR Goloi v Bishnu 
Charan Sen (1910) 

17 C. W. IT. 525n 

;~r - — O* XXII, r. 10 — Assignee' s application 

to be substituted for plaintiff, and to add plaintiff’s 
son as defendant — Ex parte order upon unsworn peti- 
tion — Ed pane older if may be lecalled— Notice to 
parties interested, necessity of . A judicial order 
which may possibly affect or prejudice any party 
cannot be finally made unless he has been afforded 
an opportunity to be heard. When a person 
alleging to be the assignee of the interests of the 
plaintiff applied to he substituted m his place, 
and prayed that the plaintiff and his son who was 
no party to the suit be made defendants, and the 
court made the order as prayed ex parte and with- 
out notice to the plaintiff * Held, that all orders 
-of this character made ex parte are subject to the 
implication that they may be revoked at the in- 
stance of any party prejudicially affected thereby, 
ana the Court has inherent power to give such 
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directions as the justice of the case may require. 
That it was incumbent on the Court to reconsider 
the order in so far as it directed the substitution 
of the applicant m the place of the plaintiff, when 
, the latter preferred objections to the order. That 
the addition of the plaintiff’s son who was no 
j party to the suit (though he himself had con- 
I sented to be so added) could not be made without 
hearing the defendant as the applicant appeared, 

I by that means, to be really seeking a relief not 
! included in the plaint as origin ally framed. Semble 
Applications of this character should be supported 
| by an affidavit. Ajant Singh v F T Christien 
(1912) . . . . 17 C. W. IT. 862 

O. XXIII, r 1 — Trial of a suit — Close 

of the trial after recording all evidence produced by 
both parties — Time given to the plaintiff to produce 
more documents — Plaintiff’s application to withdraw 
the suit with permission to bring a fresh one — Grant 
of the permission for fresh suit — Material irregularity 
m the exercise of jurisdiction After the case for 
both the plaintiff and the defendant had been 
closed and all their witnesses had been examined, 
the Court gave time to the plaintiff to adduce 
documents to counteract the effect of the docu- 
ments already produced by the defendant. On 
the plaintiff’s inability to adduce the documents 
on the appointed day, he applied for leave to with- 
draw from the suit with permission to file a fresh 
one on the same cause of action and the Court 
having passed an order granting the leave : Held, 
setting aside the older, that the Court acted 
with material irregularity in the exercise of its 
jurisdiction. The hearing was finished and it 
was improper to allow plaintiff to try and produce 
, documents to counteract the defendant’s docu- 
| ments. The plaintiff’s failure to produce the docu- 
| ments was not a sufficient giound to put the de- 
I fendant to the trouble and annoyance of a fresh 
i suit. Bai Kas^irai v Shidapa Annapa (1913) 

/ I. L. R. 37 Bom. 682 

O. XXIII, r. 3. 

See Dekkhan Agriculturists’ Relief 

Act . . I. L. R. 37 Bom. 614 

See Dekkhan Agriculturists’ Relief 

Act (XVII of 1879) s 15 B 

I. L. R. 37 Bom. 614 

| O. XXXIV, r. 1 ; O. 1, r. 9 — Parties 

to suit — Mortgage — J omt mortgage of separate proper - 
ties — Suit barred as against one mortgagee — Rema 'fl- 
ing property liable for whole debt The separate 
properties of two mortgagors w'ere jointly mort- 
gaged to secure one debt. The mortgagee sued 
for sale just within limitation, making one 
of the heirs of one mortgagor a party defend- 
ant, and stating that nothing had been heard 
of the other for twenty-five years. In the 
written statement it was pleaded that this 
heir was alive, but by that time the suit as against 
him Was time-barred : Held, that the unimpleaded 
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heir of the mortgagor was not a necessary party 
to the suit, and that the suit might be proceeded 
with against the other representative of the mort- 
gagor and his separate property for the whole 
amount due on the mortgage. Jai Gobmd v Jets 
Bam, All W. N. (1898) 120 , followed. Gendan 
Lai v. Bdbu Bam , 9 All. L. J . 86, distinguished. 
Imam Ah v. Bat 1 ) Nath Bam Sahu, 1. L. B. S3 
Calc. 613 ; Hakim Lai v. Bam Lai, 6 C. L. J 46 , 
Krishna Ayyar v. Muthukumarasawmiya Pillat, 
1. L. B. 29 Mad. 217, Haro Kuman v. Eastern 
Mortgage Co , 7 C. L J 274 ; and Debendra Nath 
Sen v. Mirza Abdul Samad , 10 C. L. J. 150, re- 
ferred to. Sanwal Singh v. Ganeshi Lal (1913). 

I. L. R. 35 All. 441 

O. XXXIV, r. 1 — Mortgage — Suit for 

sale — Intentional nonjoinder of subsequent mort- 
gagee — Effect of such nonjoinder Subsequently to 
the execution of a mortgage of a 4 biswa zamindari 
share m favour of A.S., the mortgagor executed a 
further (usufructuary) mortgage of a portion of 
the same share m favour of A. S. and his brother 
N S. A.S. brought a suit for sale on the earlier 
mortgage, but without making N. S. a party there- 
to : Held, that the effect of the non-joinder of 

N. S. would not be the total dismissal of the suit 

but only of so much of it as related to that portion 
of the property which was covered by the sub- 
sequent mortgage. Alam Singh v. Gokal Singh 
(1913) .... I. L. R. 35 AIL 484 

O. XXXIV, r. 5. 

See Court Fees Act (VII oe 1870), Sch 
I, Art. 1 ; Sch II, Art. 11. 

I. Xi. R. 35 All. 476 

O, XXXIV, r. 6. 

See Mortgage . I. L. R. 40 Calc. 342 

_ O. XXXIV, r. 8 — Decree for sale 

on a mortgage conditioned on redemption of 
prior mortgages — Power of Court to extend time 
for payment of redemption money. When a suit 
for sale by a subsequent mortgagee became by 
reason of the mtervention of a prior mort- 
gagee also a suit for redemption of the prior 
mortgage and a decree was passed accordingly, 
it Was held that the Court had power under 

O. XXXIV, r. 8, to extend the time for pay- 
ment of the sum found necessary to redeem the 
prior mortgage, the plaintiffs having through a 
bond fide mistake paid into Court an insufficient 
amount. Kalian v. Sadho Lal (1912) 

I. L R. 35 All. 116 

O. XXXIV, r. 14 — Execution of decree 

— Usufructuary mortgage — Suit for possession of 
mortgaged property — Decree for possession and costs — 
Execution for costs by attachment of part of the mort- 
gaged property Certain usufructuary mortgagees 
suing for possession of the mortgaged property, 
which had not been delivered to them, obtained a 
decree for possession and for costs. In execution 
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of their decree for costs, the mortgagees applied for 
attachment of part of the mortgaged property 
Held, that this application was not barred by the 
provisions of O XXXIV, r. 14, of the Code of Civil 
Procedure, 1908 Khiaraymal v Daim, I. L B. 
32 Calc . 296 , distinguished. Muhammad Abdul 
Bashid Khan v. Dilsukh Bai, I. L. B. 27 AIL 
517, referred to. Haribans Bai v. Sri Niwas 
Naik (1913) . . . I. L. R. 35 All. 518 

— O. XXXIX, r. 1 ; O. XLIII, r. 1— 

Temporary injunction — Order refusing injunction — 
Appeal Held, that an appeal lies from an order 
refusing, as well as from one granting a temporary 
injunction. Lachmi Narain v. Ram Ctiaran 
Das (1913). . . . I. L. R. 35 All. 425 

O. XXXIX, r. 1 — Civil Procedure 

Code ( Act XIV of 1882), s. 244 — Tempo) ary injunc- 
tion — What Courts bound to consider before granting 
■ — Debutter estate — Decision against previous shebait, 
effect of, on successive shebaits — Order passed in 
execution case disallowing objection, effect of, on 
successive shebaits — Contingent right — Suit for de- 
claration of, if lies. The appellants obtained a 
decree which was ultimately affirmed by the Privy 
Council agamst P, the shebait , representing a 
debutter estate, for expenses incurred by their 
father who was the shebait before P in carrying 
on the worship of the idol and in the course of a 
litigation for establishing his title to the shebait - 
ship which was challenged by P An application 
for execution of this decree was opposed by P 
who suggested that the decree-holders should 
get Rs. 1,500 per year out of the rents and profits 
of the debutter estate but the Subordinate Judge 
disallowed the objection on 3rd Decembei 1910. 
On 12th August 1911 the respondents, the brother’s 
son and the brother’s grandson, respectively, 
of P, instituted a suit against the appellants and 
other members of the family making P also a party 
defendant for a declaration of their future rights 
to the debutter property as also for a declaration 
that that property was not liable to sale in execu- 
tion of the decree obtained by the appellants.. 
An application made on the same day to have the 
execution of the said decree stayed was refused 
by the Subordinate Judge. On 14th August 1911 
the plaintiffs applied under O. XXXIX, x. 1, for 
the issue of a temporary injunction to stay the sale 
in execution of the said decree and the Subordinate 
Judge granted the injunction * Held, that the 
order granting injunction was wrong and impro- 
per. Before grantmg the injunction the Court 
was bound to consider how far there was any 
possibility of plaintiffs succeeding in the suit 
Preston v. Luck, L R. 27 Ch. D 497, 505, relied 
on. The decision m the previous suit which was 
contested by P as shebait of the debutter estate 
was binding on all successive shebaits. The order 
passed by the Subordinate Judge in the execution 
case on the 3rd December 1910, was an order under 
the provisions of s. 244, Civil Procedure Code, 1882, 
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and would be binding on all successive shebads The 
contingent interest which the plaintiffs claimed m 
shebaitshp vas very lemote and a person cannot 
sue for a declaration of his right unless he has an 
existing right and a mere contingent right which 
may never ripen into an actual existing right is 
not sufficient to ground an action for such declara- 
tion. Nagendea Nath Mukerjee v Probal 
Chandra Mukerjee (1912). 17 C. W. X. 984 

O. XL, r. 1. 

See Receiver . I. L. R. 40 Calc. 882 

O. XLI, r. 10, and s. 129 — Bombay 

Hmh Cowt Rules , r 725 — Deposit of security by 
appellant icsidmq outside British India in an appeal 
from the onqinal civil jurisdiction of the Bombay Hiqh 
Court , rules 1 qoiermna The Bombay Righ Court 
m its original civil jurisdiction is not bound to 
demand secuiitv from an appellant residing out- 
side British India foi the costs of the appeal or of 
the original suit or of both as provided m O XLI, 
r 10, of the Civil Procedure Code The provisions 
contained m r 725 of the Bombay H’gh Court 
Pules deal with the deposit of secunty m all appeals 
fiom the original juusdiction of the High Court, 
and are inconsistent with the provisions of O. XLT, 
r 10, of the Civil Procedure Code and accordingly 
by virtue of s 12^ of the Civil Proeeduie Code, 
0. XLI, r 10 does not apply Semble It is not 
clear whether it is imperative on the Bombay High 
Court, in case* where O. XLI, r 10, does apply, 
to demand security from an appellant residing 
outside Biitish India for the costs of both the 
appeal and the original suit Behram Jung v. 
Ha n Sultan Ati Shustry (1012) 

I L. R. 37 Bom. 572 

O XLI, r. 11— Cml Circular, issued by 

ihe Bombay Hvik Court, No. ol — Summan/ dismissal 
of appeal — Necessity of writing a judgment A 
lower Court of Appeal must write a "judgment when 
it dismisses an appeal under O. XLI, r 11 of the 
Civil Procedure Code (Act V of 1^08), as provided 
by Civil Circular 51 issued by the High Court, 
Bombas Tanaji Daqde v Shankar Sahharam, 

1 I. R 36 Bom 116, overruled Hanmant v 
Annaj i Hanmant a (1918; I. L R. 37 Bom. 810 

O. XLI, r. 20 ; O. XXII, r. 10 • O. 

X r. 10. 

See Parties . . I. L. R. 40 Calc. 323 

O. XLI, r. 22 — Cross ^objections, who 

may file and against whom — Co-respondent , cross-ob- 
jections not ordinarily allowed as against. The ordi- 
nary rule Is that the cross -objections provided for 
by 0 XLT, r 22 of the Code of Civil Procedure are 
cross-objections which are aimed agamst an appel- 
lant from a decree of a lower Couit and are not 
cross-objections against a co-respondent In any 
case such cross-objections will not be allowed 
•as against a co-respondent where the respondent 
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could have referred them by way of appeal. 
Nurse y Virji v Alfred H. Harrison (1913) 

I. L. R 37 Bom. 511 

— — O. XLI, r. 23 — - Decision of first Court 

not on a preliminary point — Powei of appeallate Court 
to remand There are cases m which an order of 
remand may be made even where the disposal 
has not gone on a point which can strictly be called 
a preliminary point Kuppalan v. Kunjuvalh, 
9 Mad L. T. 373 , followed. A case in which 
there was no regular hearing of a matter by the 
first Court and the evidence on which the disposal 
of the case was made by that Court was not 
placed on record, is a fit one for remand 
JTambulayya v . Rajammal (1913) 

I. L. R. 36 Mad. 492 

O XLI, r. 23 ; O. XLIII, r. 3 (u) 

— Suit dismissed foi default of appearance, 
butiestoied by Appellate Court — Remand — Appeal 
Held, that no appeal would he from an appellate 
order directing that a suit which had been 
dismissed because neither party had appeared 
should be restored to the file of pending cases 
and heard Wahid-un-nissa v Kundan Lil 
(1913) . . . . I. L. R. 35 All. 427 

— O. XLI, r 25 — High Court, if bound 

by opinion of Bench expressed m remanding a case 
Where a Bench of the High Court, m remanding 
an appeal for a finding under s. 566 of the Civil 
Procedure Code 'of 1882, had expressed an opinion 
as to the way m which the case should be decided 
upon the finding, the Bench before which the 
appeal comes up for final disposal after the find- 
ing of the Court below has arrived, will not be 
bound by that opinion Bonchan Ghosh v Ainud- 
dm Biswas, 24 TV. R 137, Lachman Prasad v. 
Jamna Pi a sad, I. L R 10 All 162, Mubarak 
Ho&sam v Bihan , I L R. 16 All 306 , referred 
to Ganendra Nath Ray Choudhury v Surya 
Kant Ray Choudhury (1912). 

17 C. W. IN. 482 

O. XLI, r 33 — Civil Procedure Code 

(Act XIV of 1882), ss 662, 564— Repeal of s 564 
m the new Code — Effect of ?epeal — Remand order by 
the Court of appeal In a suit to redeem a mortgage, 
the first Court took accounts between the parties 
and decreed redemption. The lower Appellate 
Court having found that there were some errors in 
the taking of accounts and that a piece of land 
wrongly taken to be m the mortgagee’s posses- 
sion, reversed the decree and remanded the suit 
for trial to the first Court. On appeal from the 
order of remand * Held , setting aside the order 
of remand, that an Appellate Court could remand 
a case to the trial Court only when the latter had 
disposed of the suit upon a preliminary point and 
the decree was reversed m appeal Held, further, 
there was no reason why the first Court’s decree 
as such should have been reversed, for according 
to both Courts, the possession was to be restored 
to the plaintiffs, and the only difference between 
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the two was in small paiticulars of accounts which 
could have been met by a slight re-adjustment 
of the decree Per Curiam . The removal of 
s. 564 of the Civil Procedure Code of 1882 
has apparently no other object but to withdraw 
those restrictive provisions of the section which in 
practice had been found embarrassing ; such re- 
strictions occurring, for instance, m cases where 
the Appellate Court has allowed an amendment 
of the pleadings, or has added a party to the 
record Narottam Rajaram v Mohanlal 
Kahandas (1912) . I. L R. 37 Bom. 289 

O. XL3II, r. 1, cl. (a) — Valuation of 

daim for purposes of jw isdiction — Decision , if final 
and bars appeal Where a suit for the declaration 
of the plaintiffs right to an easement and for a per- 
manent injunction to restrain the defendant from 
interfering with such right was valued at Rs. 1,100, 
but the Court having found the value to be Rs 790 
returned the plaint for presentation to the proper 
Court : Held , that an appeal lay against the 
order under cl. {a) of r 1 of 0 XLIII of the Civil 
Procedure Code S. 12 of the Court Pees Act has 
no application to a case where the valuation, 
though it may indirectly affect the amount of 
Court-fees payable on the plaint, is necessary for 
the purpose of determining the jurisdiction of the 
Court to entertain the suit. Brojo Kumar v. 
Eshan Chandra , 3 C L. R 79, referred to. Peari 
Sha v . Surtjjmal Marwari (1912) 

17 C. TO. 2ST. 503 

O. XLIII, r. 1, el, (s) — Mortgage 

suit — Appointment of Deceiver at mortgagee's in- 
stance under terms of mortgage deed — Court's order 
on Receiver to pay money to mortgagor to enable him 
to appeal , if appealable — Interest , non-payment of, 
ground for appointing Receiver When a mortgage 
deed provided for the appointment, at the 
instance of the mortgagees, of a Receiver in 
circumstances specified m the deed and laid 
down the mode in which the rents and profits 
were to be distributed by the Receiver, and 
in pursuance of these provisions a Receiver 
was appointed with powers to dispose of the 
rents and profits m a certain manner in the 
course of a suit brought by the mortgagees to 
enforce the mortgage ; but after a preliminary 
decree for sale had been passed m the suit, the Court 
upon the application of the judgment-debtor passed 
an order directing the Receiver to pay certain 
sums to the judgment-debtor m order to enable 
him to prefer an appeal against the decree . Held, 
that an appeal lay against the order under 
O. XLIII, r. 1, cl ( s ) of the Civil Procedure Code. 
Mohunt Anand Das v. Ram Perhash Das, 14 C. W. 
N 1S3, relied on. That the Receiver not having 
had power to make the payments m question 
either under the mortgage deed or the terms of his 
appointment, the Subordinate Judge was wrong 
m making the order. The power given by Court 
to the Receiver “ to institute or defend suits re- 
garding the properties whether for collection of 
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rents or for any other purpose or the provision m 
the mortgage deed that pecuniary grants might 
be allowed for law-expenses did not justify the 
orders of the Subordinate Judge for payment to 
the judgment-debtor until after sums had been 
deposited m Court sufficient to recover interest 
due on the mortgage debt as required by the mort- 
gage deed and the terms of appointment of the 
Receiver The mortgagee m this case not having 
had any payment as interest since the loan was 
made, was entitled under the provisions of the 
law to apply for the appointment of a Receiver 
pending the disposal of the suit. Eastern Mort- 
gage and Agency Company, Ld. v Eakuruddin 
Mohamed Choudhury (1912) . 17 C. W. IT. 16 

O. XLIII, r. 1 (r) — Temporary injunc- 
tion — Older fef using injunction if appealable An 
appeal lies against an order refusing a temporary 
injunction Reasut Hussain v Hadjee Abdullah, 
I L R 2 Calc 131 , referred to. Hari Lal v 
Prayag Ram (1913) . . 17 C. TO*. M*. 996 

O. XLVII, r 1 — Order setting aside sale, 

alleged to be made by consent of parties — Deco ee-holder 
alleging that order made m his absence — Review, if 
may be gi anted Where a sale m execution of a 
decree was set aside upon the strength of a peti- 
tion of compromise to which the decree-holder 
was alleged to be a consenting party, and the 
decree-holder subsequently applied for a review 
alleging that he was not present at the time when 
the order was made and that as a matter of fact 
what appears to be a consent order was in essence 
an ex paite order Held, that it was open to the 
decree-holder under these circumstances to apply 
for review under r. 1, 0 XLVII of the Civil Proce- 
dure Code. Hakimgir v. Basdeo Sahi (1911) 

17 C. TO* M*. 631 

O. XLVII, rr. 2, 7, sub-r. 1, cl. (1) 

— Review of ordei setting aside sale by another officer 
— Appeal after confirmation of sale, if lies when e final 
order not appealable . Where an application for 
review of an order of a District Judge upon a ground 
other than the discovery of new or important matter 
or evidence or the existence of a clerical or arith- 
metical error was, owing to the absence of the Dis- 
trict Judge, received by the Subordinate Judge 
who also directed notices to issue to the opposite 
party, and the District Judge himself passed several 
orders in the case relating to the postponement 
of the hearing and analagous matters, but died 
before the ca c e could be heard on the merits ; and 
the review application was subsequently granted 
by the successor m office of the District Judge 
Held, that the order granting the review was in 
contravention of r 2 of O XLVII of the Civil 
Procedure Code, and should be set aside. Where 
an order setting aside a sale was set aside on review 
and the sale confirmed • Held, that an appeal 
against the order passed on review preferred after 
the sale was confirmed, was not incompetent An 
appeal against an order granting a review would 
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lie under sub-r 1 of r 7 of 0. XL VII even where no 
appeal would lie against the final decree disposing 
of the case. Shamser Ali v. Jagannath (1912) 

17 C. W. N. 403 

CLERK. 

- relinquishment by, of employ- 
ment without consent of master. 

See Master and Servant. 

I. L. R. 35 All. 132 

CODICIL. 

See Will . . I. L. R. 40 Calc. 192 

COERCION. 

See Voluntary Payment. 

I. L. R. 40 Calc. 598 

COGNIZANCE. 

— Police report — Case made 

over to another Magistrate for enquiry and report — 
Criminal Precedure Code ( Act V of 1898), ss. 173, 
190 (I) (b) — Practice. Where a Magistrate, upon 
receiving a police report under s. 173, does not 
take cognizance of the case under s. 190 (I) (6), 
which he is perfectly competent to do, but makes 
it over for enquiry and report to an Honorary 
Magistrate, he acts contrary to the provisions of 
the law. Abdullah Mandal v. Emperor (1913) 
I. L. R. 40 Calc. 854 

COLLECTOR. 

See Abkari Act (V of 1878), ss. 32, 

67 . . I. L. R 37 Bom. 101 

See Civil Procedure Code (Act V of 
1908), ss. 3, 115. 

I. L. R 37 Bom. 114 

See Civil Procedure Code (Act V of 
1908), Sch. Ill, s. 7 (I) ( b ), ss. 69, 

70 . I. L. R. 37 Bom. 32 

See Civil Procedure Code (Act V of 
1908), s. 68, O. XXI, R. 100. 

I. L. R. 37 Bom. 488 

See Court of Wards Act (Bom. Act I 
of 1905), s. 3 (c). 

I. L. R. 37 Bom. 313 

See Hereditary Offices Act (Bom. Act 
III of 1874), ss. 11, 11 A. 

I. L. R. 37 Bom. 37 

See Pensions Act (XXIII of 1871), s. 

4 . . I. L. R. 37 Bom. 91 

See Revenue Jurisdiction Act (Bom. 
Act X of 1876). 

I. L. R. 37 Bom. 542 

sale by. 

See Adverse Possession. 

I. L. R. 40 Calc. 173 

— — __ J unsdiction — Com- 
plaint to Collector of the District under s . 58 (3) of 
the Bengal Tenancy Act (VIII of 1885) — Transfer 
of inquiry to Suhdivisional Officer for disposal — De- 
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puty Collector — Jurisdiction of Suhdivisional Officer 
to hold such inquiry and to direct a prosecution 
for fabrication of false evidence — Bengal Tenancy 
Act , ss. 3 (16), 58 (3) — Government Notification of 
19th September 1910 — Beg. IX of 1833 , ss. 20 and 
21 — Criminal Procedure Code (Act V of 1898) r 
s. 476. Under s. 3 (16) of the Bengal Tenancy 
Act and Government Notification of the 19th 
September 1910, a Subdivisional Officer is a 
“ Collector ” and is authorized to hold an inquiry 
under s. 58 (3) of the Bengal Tenancy Act. A 
Collector of the District has power, on complaint 
made to him, to transfer such inquiry for dis- 
posal to a Subdivisional Officer who is, under ss. 
20 and 21 of Reg. IX of 1883, subordinate to the 
Collector, and is required to perform all the duties 
assigned to him by that functionary. Where, 
therefore, a complaint under s 58 (3) of the Bengal 
Tenancy Act w r as made to the Collector of the 
District and transferred by him for disposal to the 
Subdivisional Officer who found that certain rent- 
receipt books, filed in the course of the inquiry, 
had been fabricated : Held, that the latter had 
jurisdiction, under s 476 of the Criminal Proce- 
dure Code, to direct a prosecution of the offenders 
for offences under ss. 193 and 196 of the Penal 
Code. Phanindar Singh v. Emperor (1913> 
I. L. R. 40 Calc. 465 

COLLECTOR OP RANGOON- 

reference by. 

See Appeal to Privy Council. 

I. L R. 40 Calc. 21 

COLLISION. 

See Railways Act (IX of 1890), s. 101- 
I. L. R. 37 Bom. 685 

COLLUSION. 

See Contributory Negligence. 

I. L, R. 37 Bom. 575 

COLONIAL PROBATES ACT (55 & 5& 
VICT., c. 6). 

See Letters of Administration. 

I. L. R. 40 Calc. 74 

COMMISSIONER. 

power of. 

- Bevenue Commissioner , 

power to review order made by, annulling sale for 
arrears of revenue — Act XI of 1859, s. 25, as amend- 
ed by Bengal Act VII of 1868, s . 2. Held (affirming 
the decisions of the Courts m India), that a Revenue 
Commissioner acting under Act XI of 1859, as 
amended by Bengal Act VII of 1868, had, under 
the circumstances, no power to review his order 
setting aside a sale held for arrears of revenue. 
Baijnath Ram Goenka v. Nand Kumar Singh 
(1913) . . . I. L. R. 40 Calc. 552. 

COMMISSIONER OP PARTITION. 

sale by. 

See Review . I. L. R. 40 Calc. 140 
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COMMISSIONER OF POLICE. 

power of. 

See Procession . I. L. R. 40 Cale. 470 

COMMITMENT TO SESSIONS. 

See Jurisdiction of Criminal Court. 

I. L. B. 40 Cale. 360 

COMMITTEE. 

See Parties — Religious Endowment 

I. L. B. 40 Cale. 323 

COMMON MANAGER. 

See Account, suit for. 

I. L. B. 40 Calc. 108 

Bengal Tenancy Act 

(VIII of 1885), ss 95 — 98 — Suit against a Common 
Manager for general accounts , afte ? accounts passed 
by the District Judge, whether maintainable — Posi- 
tion of a Common Manager. A Common Manager, 
appointed under s. 95 of the Bengal Tenancy Act 
by the District Judge, is an officer of the Court 
created by the statute, and m so far he holds his 
office and performs his duties under the provisions 
of the Act, is in a position analogous to that of a 
Receiver appointed by the Court, and is entitled 
to the same protection, for the period during 
which he exercises his duties within the powers 
given to him by the Act, as a Receiver appointed 
by the Civil Court No suit by a co-owner to 
render a general account for the whole period of 
his management could lie against a Common 
Manager who has, in accordance with the provi- 
sions of the law which defines his duties, regularly 
submitted accounts for the period of his manage- 
ment to the District Judge and which accounts 
have been duly audited and passed by the Dis- 
trict Judge. A suit is also not maintainable by 
a co-owner against a Common Manager for recovery 
of specific sums of money, which m the ordinary 
course of the management ought to have appeared 
in the account and which the co-owner was aware 
at the time, were not included in the account, 
or with due enquiry might have discovered were 
not included m the account, except with the pre- 
vious sanction of the District Judge. Khitish 
Chandra Acharjya Chowdhury v. Osmond Beeby , 
I. L. B 39 Calc 587 ; 16 C.W. N. 516, and Maho- 
med Faiz Chowdhury v. Upend? a Lai Singh Boy, 
2 Ind. Cas. 597, distinguished. Nab a Kishore 
Mandal v . Atul Chandra Chatterji, (1912) 

I. Li, R. 40 Calc. 150 

COMPANIES ACT (VI OF 1882) 

ss. 6, 40 and 41 — Certificate of Inco?- 

porahon of Company, effect of — Objection to forma- 
tion of Company, the Memorandum of Association 
not being signed by seven persons as required — Matter 
in issue not made ground of attach in former suit — 
Bes f )udicata-~Civil Procedure Code, 1882 , s. 13. 
The provisions of the Indian Companies Act (VI 
of 1882) as regards the incorporation of Companies 
are the same as those contained in the Imperial 
Act of 1862, except that it is specially provided 
in s. 40 of the Indian Act that it is not the duty 


COMPANIES^ACT (VI OF 1882)~contd. 
s. 6 — concld . 

of the Registrar to require evidence as to whether 
the subscribers to the Memorandum of Associa- 
tion are competent ro contract. S. 6 of the Act 
provides that “ any seven or more persons .... 

. . . . may, by subscribing their names to a 

Memorandum of Association and otherwise com- 
plying with the requisitions of this Act in respect 
of registration, form an incorporated Company, 
etc.' 5 And s. 41 enacts that “ a certificate of the 
incorporation of any Company given by the Regis- 
trar shall be conclusive evidence that all the 
requisitions of this Act m respect of registration 
have been complied with.” The Memorandum 
of Association of a proposed Company was signed 
before the Registrar by two adult persons, and 
also by a person who under the Guardians and 
Wards Act (VIII of 1890), had been duly appointed 
by the Court guardian of five minors, the guar- 
dian making a separate signature for each mmor ; 
and the Registrar issued a certificate of the due 
incorporation of the Company. In a suit in 
which it was objected, inter alia, that J the 
Company was not properly constituted, the 
Memorandum of Association not having been 
signed by the required number of seven subscribers : 
Held (reversing the decision of the Chief Court 
of Lower Burma on its Appellate Side), that as- 
suming the conditions of registration were not 
duly complied with, the certificate of incorpora- 
tion was conclusive for all purposes, and the Court 
could not go behind it and consider any alleged 
defects m the formation or constitution of the 
Company. In re Barned's Banking Company * 
Peels Case, L. B. 2 Ch . App . 674, per Lord Cairns 
L. J. ; and Oakes v Turquand, L.B. 2 E. & Ir . 
App. 325, per Lord Chelmsford L.C., followed 
But apart from the English decisions, the use of 
the word “ otherwise 55 m s. 6 of Act VI of 1882 
showed that the statutory condition that the 
Memorandum of Association must be signed by 
seven or more persons was as much a condition 
of registration as any other to be found in the 
Act which was preliminary to registration and 
apparently essential : Held, also, that the issue 
as to the invalidity of the Company might and 
ought to have been made a ground of attack in a 
former suit brought by the same plaintiff against 
the same defendants m 1902 which had been dis- 
missed. All the facts on which the present suit 
was based were known to the plaintiff, and were 
stated at length m the proceedings m the 
former suit. No further evidence would have 
been needed. Nothing was wanting but the 
addition of an issue on the point The present 
suit as regards that question was therefore barred 
as s res judicata under s, 13, Explanation 2, of the 
Civil Procedure Code, 1882. Kameswar Per shad 
v. Bajkuman Buttan Koer , I. L. B. 20 Calc . 79 ; 
L. B. 19 I. A. 234, followed. Moosa Goolam 
Ariff v . Ebrahim Goolam Ariff (1912) 

I. L. R. 40 Cale. 1 

S. 74 — Penalty — Criminal Procedure 

Code , s. 260 — Summary jurisdiction — Power to try 


E 
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COMPANIES ACT (VI OP 1882 )—;oncld. 
s. 74 — concld. 

summarily offences under the Indian Companies 
Act. There is nothing in law to prevent a 
Magistrate from trying summarily offences under 
the Indian Companies Act, 1882. Held, also, that 
the penalty provided by &. 74 oi the Indian Com- 
panies Act. 1S82, is a fixed and not a maximum 
penalty. Queen-Emp/ess v. Moore , I L. R. 20 
Calc. 696, referred to. Emperor v. Dina Nath 
( 1913) . . . I. L. B. 35 All. 173 

S. 169 — Company — Winding up — 

Appeal — Limitation — Xotice. The provisions of 
s. 169 of the Indian Companies Act, 1882, 
as to service of notice of appeal are imperative, 
and if the requisite notice has not been served 
within three weeks from the date of the order 
complained of and the time for service has not 
been extended by the Appellate Court, the appeal 
cannot be heard. G. J. Bower v Imperial 
Bank, Limited (1913) . 1. 1». B. 35 All. 177 

COMPANY 
— formation of. 

See Companies Act, 1882, ss 6, 40, 41. 

I. Xi. B. 40 Calc. 1 

* Winding tip — Shares 

applied for subject to a condition, and partly paid 
for — Condition not fulfilled — Resolution of com- 
pany to refund pari payment — Position of applicant 
as regards winding up proceedings. A company 
started in Meerut m 1904, with objects of a very 
general nature, proposed in 1906 to erect a mill 
at Fyzabad, and accordingly issued a prospectus 
and invited the public to subscribe the necessary 
capital. On the faith of this prospectus one M 
applied for shares, but added to his application a 
condition to the following effect • — “ These shares 
are only subscribed on the condition that any 
mill is started in the suburbs of Fyzabad.” The 
company, however, found that they could not 
raise the necessary funds to start a mill at Fyza- 
bad, and therefore passed a resolution that the 
money already subscribed for that purpose should 
be refunded. But before this was done the com- 
pany went into liquidation. Held, that M was in 
the circumstances not a member of the company, 
but a creditor and entitled to get back what he 
had already paid. Mahendra Gopal Mukerji 
* Lachman Prasad (1913) I. L. B. 35 All. 538 

COMPENSATION. 

See Compensation -Money. 

See Criminal Procedure Code (Act V 
op 1898), s. 250. 

I. Xj. B. 37 Bom. 376 
See Land Acquisition. 

X. Ii. B. 40 Calc. 64 
See Land Acquisition Act (I op 1894), 
SS. 3 (b), 11 AND 31 (1) AND (2). 

I. Ii. B. 37 Bom. 76 
See Land Acquisition Act (I op 1894), 
s. 30 . . I. X,. B. 35 All. 9 


COMPEN S ATION — concld 
apportionment of. 

See Land Acquisition Act (I of 1894). 

I. X.. B. 36 Mad. 395 

for improvements. 

See Hindu Widow. 

I. L. B. 40 Calc 555 

principles of apportionment of. 

See Land Acquisition Act (I or 1894) 

I. L. B. 36 Mad. 395 

right to. 

See Malabar Tenants’ Improvements 
Act (Mad Act I op 1900). 

I. L. B. 36 Mad. 410 

COMPENSATION MONEY. 

withdrawal of. 

$ee~ Setebait . I. Xi. B. 40 Calc. 895 
COMPLAINANT. 

See Criminal Procedure Code (Act V 
op 1898), ss 248, 258, 345. 

I. Xi. B. 37 Bom. 369 

COMPLAINT. 

See Collector , I. L. B. 40 Calc. 465 

See Criminal Procedure Code, ss 203, 

437 . . I. L. B. 35 AH. 78 

See Jurisdiction op Criminal Court- 

I. L. B. 40 Cale. 360 

See Penal Code (Act XLV op 1860), 
ss. 182, 193 . I. L. B. 35 All. 102 

dismissal of. 

See Criminal Revision. 

I L. B. 40 Cale. 41 

~ — — Jurisdiction to direct a 

prosecution in the absence of any judicial proceed - 
ing — Order not made independently, but on the 
suggestion of the District Magistrate — Complaint — 
Preliminary inquiry without the existence of reasons 
for doubting its truth — Omission to record reasons — 
Permission given to accused to cross-examine and 
adduce defence evidence — Penal Code (Act XLV of 
I860), s. 211 — Criminal Procedure Code ( Act V of 
1898), ss. 202 and 476 — Practice Where the 
petitioner’s ease was disposed of by the acquittal 
of the accused, on the 1st August, by a Magistrate 
who did not then take action under s. 476 of the 
Criminal Procedure Code, but proceedings there- 
under were taken, on the 9th August, and an order 
made, on the 23rd, by another Magistrate, who 
had then no seism of the case, and the District 
Magistrate having expressed a doubt as to the 
jurisdiction of the latter and having considered 
that such order should he _ passed by the Magis- 
trate who tried the original case, such Magistrate 
thereupon, purporting to act under s. 476, directed 
the prosecution of the petitioner, under s 211 of 
the Penal Code, on the 16th September : Held . 
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COMPLAINT — condd, 

( 1 ) that the order of the 23rd August -was without 
jurisdiction, as there was no judicial proceeding 
of any kind before the Magistrate who passed it ; 
(n) that the order of the 16th September was bad 
m law, as the trying Magistrate had not considered 
it necessary to take action under s 476, when he 
acquitted the accused m the original case, and 
did not exercise an independent judicial opinion 
in passing it a month-and-a-half later at the 
instance of the District Magistrate There may 
be cases in which a Court does not think it neces- 
sary m the public interest to take action under 
s. 476 of the Code, and allows the injured person 
to seek redress by granting sanction, and m such 
a case it is not necessary that the order should be 
passed at or near the time of the disposal of the 
original case When a complainant prefers a 
complaint and supports it by his oath, he is entitled 
to be believed, unless there is some apparent rea- 
son for disbelieving him, and he is entitled to have 
the persons complained against brought to trial. 
When there is no reason whatever for disbelieving 
the truth of the complaint, the Magistrate has no 
jurisdiction to act under s. 220. The accused 
should not be made a party to a proceeding under 
s. 202, nor allowed to cross-examine the prosecu- 
tion witnesses or to adduce evidence for the de- 
fence : Baidya Nath Singh v. MuspratU I. L. R. 
14 Calc. 14 7, approved Emperor v Tanul: Lai 
Chowdhun (unreported), disapproved. Bhim Lal 
Sah v. Emperor (1912) I. L. R. 40. Cale. 444 

COMPROMISE. 

See Civil Procedure Cole (Act XIV 
of 1832), s 462 

I. L. B. r 38 Mad. 295 
See Dekkhan Agriculturists’ Relief 
Act (Bom. XVII of 1879), s. 15B. 

I. L. B. 37 Bom 614 

See Hindu Law — Joint Family. 

I. L. B. 35 All. 428 

See Hindu Law — Widow. 

I L. R. 35 All. 240 
See Sale . . I.LE.35 All. 168 

forbidden by law. 

See Agreement against Public Policy. 

I. L. B. 40 Calc, 113 

COMPROMISE DECREE. 

See Review, application for. 

I. L. B. 40 Cale. 541 

COMPULSION. 

money paid under. 

See Voluntary Payment. 

I. L. B. 40 Calc. 598 

CONCURRENT SENTENCES. 

See Appeal . . I L. B. 40 Cale* 631 

CONDITIONAL ADOPTION. 

See Hindu Lvw — Adoption 

I. L B. 37 Bom. 251 


CONFESSION. 

See Evidence Act (I of 1872), s. 91. 

I. L. B. 35 AIL 260 

— Record of confession — 

Questioning the accused regarding its voluntariness 
at the end of the statement — Criminal Procedure 
Code ( Act V of 1898), s. 161 — Confession partly 
false , evidentiary value of. Where an enquiry as 
to the voluntary character of the confession is 
made by the Magistrate not at the commence- 
ment, but at the end of the statement by the 
accused, the defect is merely one of form. If a 
confession is found to be false in part, viz., as to 
the justifying motives for an offence, it does not 
follow that the rest of it, relating to the commis- 
sion of the offence, must be rejected. Where the 
entire statement of a prisoner has been given in 
evidence any part of it may be contradicted by 
the prosecution, and if sufficient grounds exist, 
the Court may accept the incriminatory, and reject 
the exculpatory, portions. Rex v. Higgins, 3 
C. <5 P. 603 , Rex v. Cleives, 4 C. & P. 221 ; Rex 
v. Stepioe , 4 C. 6s P. 397 , referred to Pulin 
Tanti v. Emperor (1913). I. L. B. 40 Calc. 873 

CONSEQUENTIAL BELIEF. 

See Court -fee 

I. L, B. 40 Calc. 245, 615 

CONSIDERATION. 

See Evidence Act (I of 1S72), s. 92. 

I. L. R. 35 All 558 

failure of. 

See Limitation Act (IX of 1908), Sch. I, 
Arts. 97, 62 . I. L. B. 37 Bom. 538 

CONSPIRACY TO PROSECUTE MALI- 
CIOUSLY. 

suit for. 

See Limitation .1. L. B. 40 Calc. 898 

CONSTRUCTION OF AGREEMENT. 

See Maha-Brahman. 

I. L. B. 35 AIL 412 

CONSTRUCTION OF DOCUMENT. . 

See Hindu Law — Partition. 

I. L. B. 35 All. 337 

See Will . , I. L. R. 35 AIL 211 

CONSTRUCTION m OF STATUTES. 

See Defamation . I. L. R. 40 Cale. 433 
See Statute, construction of. 

Where a later Act of 

Legislature does not purport or affect to supersede 
an & earlier Act, the Court will endeavour to read 
the two enactments together and to avoid conflict, 
if possible. Ranoacharya v. Dasackarya (1912) 
1 I. L. R. 37 Bom. 231 

CONSTRUCTION OF WILL. 

See Hindu Law— Adoption. 

I L. R. 37 Bom. 107 
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CONSTRUCTION OF WIUL—concld. 

See Naikins . I. L. R. 37 Bom. 110 

See Succession Act (X of 1865) 

I. L. R. 37 Bom. 644 

CONTEMPT OF^COURT. 

High Courts in India 

made Couits of Record by Charter , jurisdiction of, 
to commit for criminal contempt of inferior Magis- 
trate's Court m Mofussil — Common law and in- 
herited powers of Calcutta High Court — Poivers 
mheiited by Calcutta High Court fiom the Supreme 
Court, the Suddar Dewani and Suddar Nizamat 
Adawlats — Original Side and its jurisdiction — 
Calcutta High Court, if possessed power of English 
King s Bench, as custos montm or guar dian and 
protector of justice throughout the Kingdom — Bower 
as Court of Record and one having superintendence 
over other Courts, limits of their power — Contempts 
not in the face of the Court, how punishable — Appel- 
late jurisdiction, contempt of, deterring witnesses 
from deposing before Magistrate , if contempt of High 
Court Pleadings — Criminal contempt, motion for, 
must proceed on legal evidence — Statement on in- 
formation and belief, if may be relied on in contempt 
proceedings — In Civil interlocutory motion, source of 
information to be stated — Denial when not given by 
person charged with criminal contempt, if admission 
Admission m affidavit, if may be considered — 
Supplementary affidavit or evidence in course of 
contempt proceedings — Superintendent and Remem- 
brancer of Legal Affairs . status of, to move for or 
instruct Advocate-General for commitment for con- 
tempt on Original Side — Governor m Council as 
I ar ty bo motion for contempt of lower Criminal Gour t 
—Right of person charged with contempt to know 
who is moving Costs — Civil and Criminal contempt 
■—nummary proceeding in contempt , drawbacks of, 
to be sparingly resorted to — Contempt proceedings, 
to be taken with the greatest caution — Taken only 
when interferes with course of justice , and not con- 
tingent or too remote - — Where no real prejudice pnmd 
facie tendency of language or reprehensible or objec- 
tionable writing, if enough — Commenting on the con- 
flict or method of investigation by Police, if contempt 
oj Court Criminal Investigation Department, mak- 
ing^ imputations against, pending trial, if contempt 
' Positive evidence," meaning of — Leave to move 
upon conditions, not fulfilled— Motion, petition of , 
and party monng , amendment of, when allowable— 
Indian High Courts Act, 24 & 25 Viet., c. 104, 
f' 1 > 3 > 9 > 15— Letters Patent, 1862 , els. 1, 26 and 
27, Letters Patent, 1865, els. 27 and 28— Supreme 
CouH Charter of 1774, els 2, 5, and 21—53 Geo. Ill, 
c. 1 bo— S udder Dewani Adaiulat, 21 Geo. Ill, c. 70. 

N 7 l zc j™ at Adawlat—Reg. IX {Bengal) 
% \ 7 afj~ R T ecj j 11 (£zug.) of 1901, s. 2— Act XXX 
of 1841— Indian Penal Code ( Act XLV of I860) 
g le T eals oU penal laws pre-existing. Neither the 

T 6 q 00 ?! 13 n °l. the Sudder dewani Adawlat j 
o the Sudder Nizamat Adawlat had jurifchc- I 
tion to commit a person for contempt of a 
Cnmmal Court in the mofussil The Calcutta . 
High Court, which has inherited all jurisdictions ! 
and every power and authority m any manner ! 


CONTEMPT OF COURT— conid. 

vested m the Supreme Couit, the Sudder Dewani 
Adawlat and the Sudder Nizamat Adawlat, has 
not derived any such jurisdiction from any of 
those Courts. Upon a true reading of the judg- 
ment m Rex v. Davies , [1906] 1KB. 32, the juris- 
diction to commit for contempt of an inferior 
Court by summary proceeding which the King’s 
Bench Division of the High Court m England 
assumed m that case, has been inherited by it 
from the old King’s Bench and not from the 
other Courts of Record which became amalgamated 
m the Enghsh High Court. That jurisdiction rested 
on the special power of that Court to correct and 
protect against extra-judicial error and to punish 
every kind of misdemeanour, on a summary pro- 
ceeding as well as an indictment or information, 
as the custos morum or the guardian and protector 
of public justice throughout the Kingdom, a dignity 
that reverted to it or was revived on the abolition 
of the Star-Chamber. The Common Law powers 
as custos morum never belonged to the Supreme 
Court of Calcutta, at least in regard to contempts 
of inferior Courts outside the Presidency Town, 
and the Calcutta High Court cannot lay claim to 
this power by inheritance or by reason of its hav- 
ing been constituted by Charter a Court of Record 
or by reason of its power of superintendence over 
the Courts of mofussil Magistrates Under 13 
Geo. Ill, c. 63, and the Charter of the Supreme 
Court of 1774 thereunder, and subsequent legis- 
lation, the criminal jurisdiction of the Supreme 
Court of Calcutta (apart from crimes maritime)^ 
was limited to the local limits of that Court except 
as to British subjects, and that Court had no 
general power over mofussil Criminal Courts. The 
Common Law was similarly limited m its applica- 
tion to the Presidency Town and to British sub- 
jects outside its local limits The Supreme Court 
possessed no statutory jurisdiction over the mofussil 
Magistrates or other Courts of the East India 
Company except as provided m 53, Geo. Ill, c 155, 
s III, and as regards contempts except m relation 
to such as were committed on the face of such 
Magistrates or Courts as provided m Act XXX of 
1841 and not proceeded against in such Courts. 
The Sudder Nizamat Adawlat was neither a Court 
of Record nor a King’s Court The High Court, 
however, has m all its jurisdictions, as a Court of 
Record, power to commit for any contempt of 
itself m relation to any of those jurisdictions ; and 
the Court on its Original Crown Side would have 
power so to punish any interference with the 
due administration of justice by a Division Bench 
in relation to a criminal appeal pending before 
it amounting to an offence under the Common 
Law and might possibly have such power even 
before any appeal was pending, as for instance, 
where it w r as shown that witnesses were being 
deterred from giving evidence or the jury were 
likely to be prejudiced Surendra Nath Banerjee 
v. The Chief Justice and Judges of the High Court 
of Bengal, I. L. R. 10 Calc 109, considered. In re 
Abdool , 8 TF. R. 32. What may be a contempt 
of an mferioi Court is not necessarily a contempt 
of the High Court. No person can be punished 
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for criminal contempt unless the offence be proved 
by legal evidence. A statement made on informa- 
tion and belief is not legal evidence upon which a 
person may be committed for criminal contempt. 
A party charged with criminal contempt need not 
deny that which is not legally proved against 
him. The Queen v. Stranger , L B. 6 Q. B. 352 ; 
40 L. J.-Q. B . 91. The absence of denial by such 
person cannot be taken to amount to an admis- 
sion. But an admission in his affidavit m answer 
to a motion for committal for contempt can be 
■taken into consideration by the Court. The power 
to commit for contempt by summary proceeding 
being an arbitrary, unlimited and uncontrolled 
power, should be restored to sparingly and with 
the greatest caution. It is not enough for its 
exercise that there should be a techmcal contempt 
of Court. It must be shown that it was probable 
that the publication would substantially interfere 
with the administration of justice. Notwith- 
standing the pnmd facie tendency of the language 
where it appears that there was m fact no prejudice 
to any trial or the prejudice was contingent or 
too remote, the Court would not take summary 
proceedings in contempt. The fact that any 
writing is reprehensible or otherwise objection- 
able does not necessarily' make it cognizable for 
contempt of Court : Held , that the articles in 
question m the present case did not constitute 
contempt of any Court. The 4 4 Superintendent 
and Remembrancer of Legal Affairs and ex officio 
Public Prosecutor, Bengal,” cannot move or in- 
struct counsel to move the High Court in the ex- 
ercise of its Common Law jurisdiction, on its 
Original or Crown Side The proper person to 
move the Court for contempt m the present case 
was the Governor-in-Council. The condition on 
which leave to serve a notice of motion is given 
must be complied with ; otherwise the applica- 
tion would be liable to dismissal. Per Jenkins, 
G J . Quaere : Whether contempt of inferior 
Courts committed out of Court should not be 
left to be punished by the general law by indict- 
ment or otherwise and not by summary procedure. 
Jenkins, G . J. ts Positive evidence ” means evid- 
ence which goes expressly to the very point m 
question ; and that which, if believed, proves the 
point without aid from inference or reasoning, 
as the testimony of an eye-witness to an occur- 
rence as distinguished from indirect or circum- 
stantial evidence. Mookerjee, J. — “ Positive 
-evidence ” means direct evidence as distinguished 
from circumstantial evidence. Jenkins, C. J — 
'Where the articles impugned expressed distrust 
■of the police and deprecated its mode of searches, 
arrests and treatment of prisoners but said noth- 
ing which would deter witnesses from giving evid- 
ence, they cannot be said to have constituted 
contempt of any Court. Mookerjee, J. The 
Criminal Investigation Department, by reason 
of having investigated an offence under inquiry 
or trial, does not become the prosecutor thereof, 
and an imputation that the investigation has been 
carried on in an objectionable manner does not 
constitute a contempt of Court. Mookerjee J , 


CONTEMPT OP COURT — concld. 

It is a matter of vital importance for the party, 
against whom an order for commitment for con- 
tempt is sought, to know the person or persons 
at whose instance the application is made. If 
the application is refused, he is entitled to know 
who is responsible for his costs. If the applica- 
tion is successful, he is entitled to know w T ho is 
the respondent m a possible appeal by him. The 
motion for commitment for contempt having failed, 
costs were aw aided to the respondent to be as- 
sessed as between party and party as on a hearing 
on the Original Side. In the matte ? of the Amrita 
Bazar Patrika (1913) . 17 C. W. N. 1253 

CONTINGENT BEQUEST. 

See Hindu Law — Will. 

I. D. R. 40 Cale, 274 

CONTRACT. 

See Abwab . I. D. R. 40 Calc. 806 

See Hindu Law — Joint Family. 

1. 1 1. R. 37 Rom! 340 
See Master and Servant. 

I. Xj. R. 35 All. 132 

See Workmen’s Breach of Contract 
Act (XIII of 1859). 

made before 1886. 

See Malabar Tenants’ Improvements 
Act (Mad. Act I of 1900). 

I. D. R. 36 Mad. 410 

recision of. 

See Limitation Act (IX of 1908), Sch. I, 
Art. 95 . .1. D. R. 37 Bom. 158 

— Sale — Goods sent to pur- 
chaser not in accordance with terms of contract — 
Purchaser not hound to return goods to vendor . 
When goods sent to a purchaser, professedly in 
execution of a contract of sale, are not of the kind 
which the vendor had agreed to supply, it is not 
the duty of the purchaser to see that such goods 
are leturned to the vendor : it is enough if he gives 
notice to the vendor that the goods are lying at 
the place to which they were sent at the vendor’s 
risk. Grimoldby v. Wells , L. JR. 10 G . P. 391, 
followed. Phaggu Mal v. Babu Lal, (1913). 

I. L. R. 35 All. 325 

CONTRACT ACT (IX OF 1872). 

s. 2 (i) — There is nothing in the 

Contract Act (IX of 1872) to show an inten- 
tion that a person not a party to the contract can 
sue on it. Shankar Vishvanath v. Umabai 
(1913) . . . I. U. R. 37 Bom. 471 

s. 11 — Minot — Sale — Minor vendee 

subsequently dispossessed by third party — Bight 
of vendee to recover purchase-money ftom vendor . 
Where certain zamindari property was sold to 
persons who were minors at the time of sale, 
and the purchasers were subsequently ousted on 
suit by third parties, it was held that the pur- 
chasers were at any rate entitled to recover from 
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CONTRACT ACT (IX OF 1872 )-contd- 
— — s. 11 — concld. 

the vendors the sum which they had paid as pur- 
chase-money. Mir Sarwarjan v. Fttlhr-ud-dm 
Mahomed Ckowhdun, L. JR. 39 I. A. 1 , I L JR. 
39 Calc. 232, and Mohon Bibee v. Dharmodas 
Chose, I. L. B. 30 Calc. 539, distinguished. 
Waudad Khan v. Janak Singh (1913) 

I. L. R. 35 All. 370 

ss. 15, 69, 70, 72, lllns. (b) 

See Voluntary Payment. 

I. L. R. 40 Calc. 598 

s. 16 (as amended by Act IV of 

1899) — Intel est, grounds fo) reduction of — Undue in- 
fluence. It is not open to a Court to reduce the rate 
of interest m a promissory note unless the stipula- 
tion as to interest was obtained by the exercise 
of undue influence as defined m s. 16, Indian Con- 
tract Act (Act IX of 1872). Balhshan Das v 
Madan Lai, I. L. JR. 29 All 303, dissented from. 
Dhanipal Das v. Baja Maneshar Bahhsh Slung, 
33 I. A. IIS, followed. Per The Chief Justice, 
— It was not open to the District Judge on general 
equitable grounds to interfere w ith the contract 
between the parties unless he was satisfied that 
the contract was brought about by the exercise 
of undue influence. Per Sankaban Nair, J — 
Excessive interest m itself may be evidence of 
the fact that the debtor must have been m a very 
helpless condition to accept the terms imposed by 
the creditors. Kesavulu Naidu v. Arithulai 
Ammal (1913) . I* X,. R. 36 Mad. 533 

- s. 23. 

See Agreement against Public Policy* 

I. D. R. 40 Calc. 113 

s. 25 — Public policy — Agreement for 

future separation between husband and wife — Maho - 
medan law — Agreements void. An agreement for 
future separation arrived at between husband and 
wife (who are Mahomedans) is void as being against 
public policy under s. 25 of the Indian Contract 
Act (IX of 1872). Meheially v. Sakerkhanoobai, 
I. L. JR. 7 Bom. L B. 602, followed. Bai Fatma 
v. Alimahomed Aiyeb (1912). 

I. D. R. 37 Rom. 280 

s. 62 — Sale deed, registered — Stipulation 

by vendee for benefit of vendor's creditor, if en for able 
by latter — Creditor informed of arrangement by pur- 
chaser and purchaser acknowledged as debtor — Pur- 
chaser if inistee — Notation — Limitation Act (IX of 
2908), Sell. I, Art. 116 — Consideration, definition 
of, m Contract Act and in English law — Justice, 
equity and good conscience, rule of. Courts in India 
fo be guided by. Where a sum is payable by A. B. 
for the benefit of C. D., C. D . can claim under 
the contract as if it had been made with himself. 
Defendants Nos. 1 to 4 had executed a bond in 
favour of the plaintiff -defendants Nos 1 to 4 
on 1 8th August 1903, sold all their properties to 
defendant No. 5 by a registered deed which 
provided that a part of the consideration money 
was to remain with defendant No. 5 for payment 


CONTRACT ACT (IX OF 1872)— contd, 
s. 62 — concld 

of the debt of the plaintiff. The same day thi& 
arrangement w as communicated to plaintiff by 
defendant No. 5 whom plaintiff accepted as his 
debtor On the 25th of January 1908, plaintiff 
brought a suit against the defendants for re- 
covery of the money • Held, that there was no 
novation of contract within the meaning of s. 62 
of the Contract Act. That plaintiff was entitled 
to sue and recover from defendant No 5 on the 
registered deed of sale although he was not a party 
to the contract, and the suit was not barred by 
limitation Tweedle v. Atkinson, I B . <£? S. 393 r 
commented on and held to be no authority in India. 
Muhammad Khan v. Husami Begum , I L. B. 32 
All. 410, 14 C. IF. N 865 , Gregory v. Williams, 
3 Menvale 582, Touche v. Metropolitan Railway 
Warehousing Co., L. B. 6 Ch App. 677, Gandy v. 
Gandy, 30 Ch D. 57, referred to and followed. 
Consideration as defined m the Indian Contract 
Act is wider than the requirements of the English 
law. In India the Couits aie to be guided in 
matters of procedure by the lule of justice, equity 
and good conscience. Debnarain Dutt v. Ram- 
sadhan Mon dal (1913) . 17 C. W. N. 1143 

— s. 63 — Time extension of, if creates 

new contract — Delivery after expiry of extended 
time, acceptance of, if amounts to new contract — 
Contract varied by introduction of fresh terms, effect 
of — Plaint . statements in, when merely desenptne. 
By mere extension of time for delivery of goods, 
a contract is not wiped out and no new contract 
arises ; only the promisee gets certain rights under 
s. 63 of the Contract Act. But in a case where 
subsequent to the contract a new term was intro- 
duced for the inspection of goods by the defend- 
ants m the plaintiff’s godowms before delivery 
and after the time for delivery had long expired 
the defendants took delivery of 375 bales oi jute, 
the original contract being for much more and there 
being nothing to show wdiat was the new agree- 
ment or arrangement under w'hich such delivery 
was taken : Held, that the old contract had been 
superseded and the defendant could not rely on 
the arbitration clause in the old contract and 
compel the plaintiff to submit the matter to arbi- 
tration m teims of such contract, and a suit would 
lie for the recovery of the price of the goods so 
delivered. Luchmi Narain Bhairadan v. Ho are 
Miller & Co (1913) . 17 C. W. N 1098 

. s. 74 — Penalty — No interest originally, 

but exorbitant interest on default — Court's power to 
curtail exorbitant interest eren then and award 
reasonable compensation. Held by the Full Bench: 
Even when no interest is payable until default 
but interest at an exorbitant rate is payable as. 
from the date of default, the Court has power under 
s. 74 of the Contract Act as amended (Act IX of 
1872) to treat the latter stipulation as a penalty 
and award reasonable compensation m lieu of such 
excessive interest. The English and Indian deci- 
sions as well as the statutory law including the 
Usury Laws Repeal Act (XXVIII of 1855) prior 
to the amendment of s. 74 reviewed. Per Sundara 
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CONTRACT ACT (IX OE 1872 )~concld. 
s. 74 — concld. 

Ayyar, J — The principle underlying the Court’s 
interference with the contract between the parties 
as to a payment to be made by way of damages is 
this * — The doctrine that the Court will carry out 
all contracts between parties is confined to the 
carrying out of the primary contract and does 
not extend to a secondary or subsidiary contract 
to come into operation if the primary contract 
is broken. In bonds securing payment of money, 
the contract regarded as primary is the promise 
to pay the amount due to the creditor with in- 
terest, if any, agreed upon. Any further contract, 
to be binding on the promiser if he breaks this 
contract is regarded as a secondary one intended 
to secure the fulfilment of the primary contract, 
and the Courts both m England and in India do 
not feel bound to carry out such a secondary con- 
tract apart from its justice and reasonableness. 
Mtjthtjkrishna Iyer v. Sankaralingam Pillai 
(1913) . . . I. L. R. 30 Mad. 229 

ss. 135 — 139 — Surety when is discharg- 
ed. Mere forbearance on the part of the creditor 
m the absence of his doing or omitting to do any- 
thing whereby the surety’s eventual remedy against 
the principal debtor is impaned, would not dis- 
charge a surety. The surety was not discharged 
when the creditor merely gave the debtor time to 
pay up without entering into a binding contract 
with that object. Bahadur Sing v Ba.sunta 
Kumar Roy (1913) . . 17 C. W. 1ST. 695 

ss. 151, 152 and 161— 

See Railway . I. L. R. 37 Eom, 1 

s. 178— 

See Bailment . I. L. R. 37 Bom. 122 

s. 247— 

See Sale of goods. 

I. Xj. R. 40 Calc. 523 

CONTRIBUTORY NEGLIGENCE. 

— — Position of passengers 

m railway trains who allow a part of their person to 
project outside the railway carriage . The plaintiff, 
while a passenger on a tram of the defendants, 
was travelling with his arm projecting tiom the 
railway carnage - window While the tram m 
which the plaintiff was travelling, was passing 
through a station of the defendants, it passed 
another tram of the defendants which was station- 
ary on the parallel set of rails. A door of one of 
the carriages forming the stationary tram, being 
the eighth carriage to be passed by the tram m 
motion, having been left insecurely fastened owing 
to the negligence of the defendants’ servants, 
swung open and, stilting the arm of the plaintiff 
which was projecting from the carriage- wun do w, 
fractuied it . Held, that under the ciicumstances 
the plaintiff was guilty of contributory negligence 
and was not entitled to recover damages from the 
defendants Held, however, that the dicta m the 
case of Dullabhji SaJcMdas v. G. I . P. Paihvay Co., 


CONTRIBUTORY NEGLIGENCE —concld, 

I. L . R 34 Bom. 427, that (i) a passenger must 
travel inside and not outside his compartment 
and, therefore, if he travels outside, he does so 
entirely at his own risk and the company cannot 
be held liable for any injury he suffers m conse- 
quence ; (li) that a passenger who ge*ts injured 
owing to putting any part of his person outside 
his carnage is guilty of contributory negligence 
cannot be followed as rigid and inflexible rules of 
law r . Jehangir Muncheeji v B B. <Sr C I. Rail- 
way Co. (1912) . . I. L. R. 37 Bom. 575 

CONVERSION. 

See Bailment . I. L. R. 37 Bom. 122 

See Hindu Law — Joint Family. 

I. L. R. 40 Calc. 407 

CO-OWNERS. 

Fiduciary relation be- 
tween co-tenants, conditions givrng rise to — Revenue 
sale — Default by one co-owner — Purchase by that 
co-owner — Effect on other co-owners — Surt for re- 
coiery of possession by other co-owners — Public 
policy in India, rule of English law, if a safe guide 
to. The plaintiff sued to recover possession of her 
share m certain properties w r hich had been sold 
aw r ay for arrears of revenue or rent, alleging that 
the defendant No. 1 who w T as her brother managed 
the whole estate on behalf of all the co -sharers 
and that she was m possession jointly with him 
by receiving her share of the rents and profits, 
that after she had fallen out with defendant 
No. 1 the latter did not pay her share of the rents 
and profits nor give up her share of the properties 
and m order to deprive her of her share caused 
the properties to be sold for arrears of revenue 
ard himself purchased the same with his own money 
in the names of the other defendants : Held, 
that where a revenue sale i& caused by the default 
of a co-owner and the property is afterwards pur- 
chased at that revenue sale by that co-owner, 
theie may be such relations between the defaulter 
and his co-owmer as would make it right for the 
Court to treat such a sale as made for the benefit 
of both. The relations which exist between co- 
tenants in England and the consequences of those 
relations are very different from those w hich obtain 
m this country, and English cases like Biss y. Biss, 
[1903]2Ch 40 , 57 ; Kennedy v Be Tra fjord, [1897] 
A. C. 180 , would hardly be safe guides to follow 
here. Doorga Singh v Sheo Per shad Singh, I L. 
R. 16 Cate 194 , commented on. Faizar Rahman 
v. Majmuna Khatun (1913) 17 C. W. N. 1233 

CO-PARCENER. 

See Coparcenership. 

Sec Limitation Act (XV of 1877), Sch. 

II, Art. 127 . I. L. R, 37 Bom. 64 

alienation by. 

See Limitation Act (XV of 1877), Sch. 

II, Arts. 127, 142 I. L. R. 37 Bom. 84 
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COPARCEHERSHIP. 

See Hindu Law — Joint family. V 

I. X. R. 40 Calc. 407 

CO-RESFONDEHT. 

See Civil Procedure Code (Act V of 
1908), 0. 3X1, k. 22 

I. L. R. 37 Rom. 511 

CO-SHARERS. 

See Dispute concerning Land. 

I. Xi. R. 40 Calc. 982 

See Exproprietary Tenant. 

T. D. R. 35 All. 27 

COSTS. 

See Arbitration X. L. R. 40^Calc. 219 

See Attorney and Client 

I. Xi. R. 40 Calc. 386 

J See Ctvil Procedure Code 1908, 0. 

XXXIV, r 14. I. X. R. 35 All. 518 

See Privy Council. 

X. L. R. 36 Had. 501 

See Trade-mark. I. X. R. 40 Calc. 814 

, apportionment of. 

See Punitive Police. 

I. X. R 40 Calc. 452 

couhsex. 

professional conduct of. 

See Limitation . I. X. R, 40 Calc. 898 
See Counsel as Witness. 

engaged in case, appearing as 

witness. 

See Limitation. I. X. R. 40 Calc. 898 

OOTTHSEX, AS WIT HESS. 

See Bar Council, Resolutions of. 

I. X. R. 40 Calc. 898 

COUHTERFEITIHG- TRADE-HARK. 

See Trade-mark . I X. R. 40 Calc. 281 

COURT-FEE. 

See Administration. 

X. R. 40 I. A. 236 

See Court-Fees Act (VII of 1870). 

See Court-fees Act (VII of 1870), s. 7, 

CL. IX. .1. X. R. 35 All. 92, 94 

X Declaratory suit — 

Consequential relief — Injunction , prayer for — En- 
dowment — Valuation of suit — Jurisdiction — Specific 
Relief Act (I of 1877), s . 42 — Court-fees Act ( VII of 
1870), s. 7 (iv) (c) — Suits Valuation Act {VII oj 
1877), s. 8 . The plaintiff brought a suit for de- 
claration that he was the sole shebait of the family- 
deity, and was entitled as such to exclusive posses- 
sion of the disputed properties on behalf of the 
deity, and also for a declaration that the regis- 
tration of the name of the principal defendant 


C OURT-FEE — condd, 

as joint owner of the endowed properties with 
the plaintiff in the books of the Collector was 
improperly made. He valued the suit, for purposes 
of jurisdiction, at Rs. 11,005, and paid Rs. 10 as 
court -fee under Schedule II, Art 17 {in) of the 
Court-fees Act. Subsequently, on an objection 
taken under s. 42 of the Specific Relief Act by the 
principal defendant at the hearing of the suit, a 
prayer was added m the plaint for an injunction 
prohibiting the puncipal defendant from inter- 
fering with the plaintiff performing his duties as 
shebait and managing the debutte 1 ) propeities, and 
a further ad valot em fee was paid by the plaintiff 
under Schedule J, read with s. 7 {w) (d) of the 
Court-fees Act, for the injunction. The Court of 
first instance having heard the suit and dismissed 
it on the merits, the plaintiff appealed to the High 
Court, and upon the memorandum of appeal he 
paid court-fees m the same manner as urthe Court 
of first instance • Held , that the prayer for in 
junction was arbitral lly undervalued, that its 
value was the value of the relief claimed, and that 
the plaintiff was bound to pay ad valorem court- 
fees upon the plaint and memorandum of appeal 
on the basis that the value of the zehef claimed 
was Rs. 11,005. Umatul Batul v. Nanji Koer , 
11 C W. N. 70S , 6 C. L. J . 427 , Dayaram Jagjivan 
v. Gordhandas Dayaram , I. L. R. 31 Bom. 73 ; 
and Boidya Nath Adya v. Makhan Lai Adya, 
1. L JR 17 Gale . 680 , referred to. Raj Krishna 
Dey v. Bipin Bihari Dey (1912). 

X X. R. 40 Calc. 245 

2. Declaratory decree , 

suit for — Consequential lelief — JPlamt, rejection of— 
Civil Procedure Code {Act V of 1908), O. VII , 
r 11 — Valuation of suit — Court-fees Act {VII of 
1870), s . 7, paras, iv, cl. (c), v, cl. {a) — Valuation 
for purpose of jurisdiction — Suits Valuation Act 
{VII of 1887), <? 8 In a suit for declaration that 
a decree amounting to Rs. 2,794 and odd should 
be declared forged, illusory and unfit for execution 
and also for a declaration that the family property 
valued at Rs. 7,000 was not liable to he sold m 
execution of that decree, the plaintiff paid court - 
fee ten times the Government revenue payable 
on the land worth Rs. 7,000. The Court below 
rejected the plaint : — Held, that the real value 
of the reliefs claimed was Rs. 2,794 and odd, the 
value of the decree, and that, the plaintiff not 
having paid court-fee on that amount, the plaint 
was rightly rejected. A plaintiff cannot value 
his case for the purpose of court-fee and for the 
purpose of j’urisdiction at diffeient amounts. 
Harihar Prasad Singh v. Shyam Lal Singh, 
(1913) . . . I.XB.40 Calc. 615 

COURT-FEES ACT (VII OF 1870). 
s. 7. 

See Court-fee . I X. R. 40 Calc. 615 

s. 7, r cl. (iv) (e). 

See Court-fee . I. X. R. 40 Calc. 245 
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UOUBT-FEES ACT (VII OF 1870)— 

contd, 

■ s. 7, eL (ix) — 

1 — Decree on mortgage, 

- — Separate liabilities of distinct properties. Appeal 
m respect of distinct properties In a suit for sale 
on a mortgage a decree was passed declaring the 
separate liabilities of the different properties 
mortgaged. One of the defendants whose property 
was held liable for specific sums of money appealed. 
Held, that the proper court-fee payable on the 
memorandum of appeal was a fee calculated on the 
sums of money for which the defendant’s property 
was held liable and not one calculated on the full 
■amount of the decree. Chhabraji Kunwar v. 
The Court of Wards (1912). 

I. L. B. 35 All. 92 

2. Suit for sale on 

■ mortgage — Court fee payable in appeal — Value of 
the subject matter — Amount declared due on date 
fixed for payment. A decree for sale on a moit- 
gage declared that on the date fixed for payment a 
specified sum would be due fiom the mortgagor 
which included interest pendente lite. Held , that 
the court-fee payable m appeal from such decree 
was to be assessed, not on the amount claimed 
in the suit but upon the amount with interest 
pendente lite found due by the court of first instance 
at the date fixed for payment. Baldeo Singh 
v. Kalea Prasad (1912). I L. B. 35 All. 94 

s. 8— Land Acquisition Act (I of 1894), 

secs . 32, <54 — Order directing compensation money 
to be deposited in securities appeal against — Court - 
fee-r— Executor, power of disposition of — Probate and 
Administration Act ( V of 1881), s. 90. Where the 
widow of a testator was granted probate of his 
will whereby he had made a debutter of certain 
immoveable properties, of which two having been 
-acquired by Government, the Land Acquisition 
•Judge passed an order under s. 32 of the Land 
Acquisition Act directing the compensation money 
to be invested m securities and allowing her as 
-skebait to realise the interest only . Held, m an 
appeal by hei against the order, that court-fee 
was payable on the memoiandum of appeal under 
-s. 8 of the Court-Fees Act, and her claim to receive 
the compensation m her own right being capable 
of valuation at least approximately she was bound 
to pay ad valorem court-fee on a value to be as- 
sessed by the taxing officer That although she 
claimed as executrix, she was none the less a person 
within the description of s. 32 of the Land Ac- 
quisition Act, the powers of an executor under 
s. 90, Probate and Administration Act being re- 
stricted by the provision of the will. Trinayani 
Dassi v Krishnalal De (1912). 

17 C. W. 3ST. 933 

. Sell. I, Art 1 ; Sch. II, Art. 11. 

Civil Procedure Code, 

1908, 0. XXXI V, r 5 — Court-fee — Appeal from 
final decree in a mortgage suit Held, that 
am appeal from the final decree passed under 
O. XXXIF, r. 5, of the Code of Civil Procedure, 
3908, requires an ad valorem court-fee, and cannot 


COUBT FEES ACT (VII OF 1870 )—concld. 
Sell. I — conoid. 

be stamped as an appeal from an order Baj- 
eangi Lal v. Mahabie Kunwar, (1913). 

I. L. B 35 All. 476 

Seh. I, Art. 11 ; Sell. Ill— 

Probate and Letters of Administration , court-fees 
payable on — Gross oi net value — Court-fee, error 
as to valuation , revision by High Court. Where 
the gross value of the property in respect of which 
application has been made for probate or letters 
of administration exceeds Rs. 1,000, bnt the net 
value after deducting the liabilities against the 
estate is below that amount, Court-fee is payable 
under Sch. I, Art. 11 of the Court Fees Act, though 
it is payable on the said net value under the pro- 
visions of Art. 11 of Sch. I read with Sch. Ill of 
the Act. The exemption from liability to pay 
Court-fees provided by s. 19, cl. (vm) and Art. 11 
of Sch. I of the Act applies only in cases where 
the gross value does not exceed one thousand 
rupees. Where the Court below decided that no 
Couit-fee was payable, on am erroneous view of 
law, the High Court could interfere in revision 
under s. 15 of the Indian High Courts Act. The 
Collector of Maldah v. Nieode Kamani Dassy 
(1912) 17 C. W*. IS. 21 

COTTBT-FEES AMENDMENT ACT (XI 
OF 1899). 

s. 19H, sub-s. (4). 

See Administration. 

L. B. 40 I A. 236 

COUBT OF WARDS. 

See Central Provinces Government 
Wards Act, s. 18. 

I. X,. B. 40 Calc. 784 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s 2. 

I. L. B. 37 Bom. 97 

COUBT OF WABDS ACT (BOM. I OF 
1905). 

— s. 3 (c) — Bombay Civil Courts Act ( XIV 

of 1869), s . 32 — Collector — Court of Wards — Govern - 
ment office ? — Suit against — Jurisdiction of the Sub- 
ordinate Judge. When the Collector is appointed 
a Court of Wards under s. 3 (c) of the Court of 
Wards Act (Bom. Act I of 1905), he is an officer 
of Government and the Subordinate Judge’s Court 
cannot entertain a suit against him having regard 
to s. 32 of the Bombay Civil Courts Act (XIV of 
1869) Silwa v. Minizis (1912). 

1. 1*. B. 37 Bom. 313 

COURT-SALE 

See Vatan . I. U B. 37 Bom. 81 

— Stranger purchaser , bond 

fide effecting improvements — Subsequent eviction, 
right to value of — Improvements. A purchaser in a 
Court auction, who was not a party to the decree, 
is entitled to the value of the improvements bond 
fide effected by him, on being evicted from the 
property owing to some defect or irregularity in 
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COURT-SALE— concld. 

the pioceedmgs leading up to the sale. The time 
of his making the improvements is immaterial, 
provided he had then an honest belief m the vali- 
dity of his title. Bond fides m this connection 
mean only honest belief m the validity of his 
title and does not extend to the necessity of mak- 
ing proper enquiries as to the title and regularity 
of the prior pioceedmgs. S 51 of the Transfer 
of Property Act is inapplicable to a pur- 
chaser at a Court -sale Per Curiam : There is 
a great distinction between stranger purchasers 
and decree-holder purchasers. The principle of 
caveat emptor has no application to a Court pur- 
chase There is no covenant for title implied m 
a Court-sale and the purchaser takes only the right, 
title and inteiest of the judgment-debtor Q ucere 
Whether Zain-ul-Abdin Khan v. Muhammad 
Ashgar Ah Khan, I. L. B. 10 All 166 , lays down 
that stranger purchasers in order to be entitled 
to protection, should make their purchases bond 
fide $ Nanyappa Gounden v. Peruma Gounden , 
1 L B. 32 Mad. 530, Kundarpa Nath Ghose v. 
Jogendra Nath Bose, 12 C. L. J. 391, StocJs v. 
Starr, 1 Sawyer , 15 , 22 {India) Fed. Cases, 1084, 
and Bright v. Boyd, 1 Story 478, and Pharma Das 
Kunda v. Amulyadhan Kundu, I. L B. 33 Calc 
1119, followed. 24 Amencan Cyclopedia of Law 
and Procedure, page 70, referred to. Moitheensa 
Rqwthan v. Apsa Bivi (1913). 

I. L. R. 36 Mad. 194 

COVENANT EOR TITLE. 

See Sale . . I. L. R. 35 All. 163 

CRIMINAL BREACH OF TRUST. 

See Agreement against Public Policy 

I L. R. 40 Calc. 113 

See Charge . I. L. R. 40 Calc. 318 

See Criminal Procedure Code, s. 179. 

I. L. R. 35 All. 29 

See Penal Code (Act XLV of I860) 
ss 406 and 408.1. L. R. 35 All. 361 

CRIMINAL CASE. 

See Appeal to Privy Council. 

17 C. W. N. 1110 

CRIMINAL COURT IN INDIA. 

verdict of, principles govern- 
ing interference with. 

See Privy Council. 

I. L. R. 36 Mad. 501 

CRIMINAL PROCEDURE CODE (ACT 
V OF 1898) 0 

— s. 4 (h) 

I. — Complaint Allega- 

tion made m writing to a Magish ate— with a view 
to his talcing action — Examination of complainant 
before issue of process — Quashing of proceedings. 
Where one N. M. wrote a letter to the Sub-Divi- 
sional Magistrate m which he stated that the peti- 


f CRIMINAL PROCEDURE CODE (ACT 
V OF 1898) — contd. 

S. 4 — concld 

tioner had used insulting language towards him 
and asked the Magistrate to take action, and the 
Magistrate on receipt of that lettei issued process 
against the petitioner without examining the said 
N. M. : Held, that the letter m question certainly 
comes within the definition of “ complaint ” given 
in s. 4, Or. P C , and the Magistrate should have 
examined the complainant and then pioceeded 
in accordance with law. Khetro Mohan Mitra 
v. Emperor (1913) . . 17 C W. N. 448 

2. ' Obstruction of 

public servant — Complaint — Sanction, want of — 
Quashing of proceedings. The Petitioner was 
summoned under s. 186, Penal Code, for obstructing 
a peon m tbe execution of a warrant under the 
Cess Act. The report of the peon on which the 
proceedings were started was merely a report of 
what took place and contained no express or 
implied request to the Magistrate to take any 
action , Held, that the report did not come within 
the meaning of a complaint under s. 4, cl. [h) y 
Cr. P 0. Held, further. The report not being 
a complaint and there being no sanction by the 
public officer concerned, viz , the peon, the prose- 
cution under s 186, Penal Code, was bad Ahmed 
Husain v. Emperor (1913) . 17 C. W. NT. 980 

ss. 4, 195 (1) — “ Complaint ” — Infor- 

mation of the supposed commission of an offence 
communicated by the District Judge to the District 
Magistrate with a view to the latter taking action as 
a Magistrate. A Munsif, being of opinion that a 
document filed m a case before him had been 
tampered with, communicated his suspicions to 
the District Judge, who thereupon wrote to the 
District Magistiate, requesting him to take action 
m the matter. Held that the letter of the District 
Judge to the Distuct Magistrate amounted to a 
complaint within the meaning of s 195 (c) of the 
Code of Criminal Procedure. Empeioi v. Sundar 
Samp, I L B. 26 All 514, followed. Emperor 
v. Deri Prasad, (1912) . I. L. R. 35 All 8 

s. l 5 (2), (3) — Several concurrent sen- 
tences each by itself non-appealable, if appealable 
taken collectively An accused, who has been 
sentenced to concuirent terms of imprisonment, 
no one of which is individually appealable, has 
no right of appeal against them collectively . 
Abdul Khalek v. The King-Emperor, 17 C. W. N . 
72, not followed. Suknandan Singh v. King- 
Emperoi, 16 C. W. N. cclxxxiv, referred to. Sha- 
bijan Sheikh v. Emperor (1913) 

17 C. W. N. 825 

ss. 35, 408 — Appeal — “ Aggregate 

sentences ” — Concurrent sentences not aggregate. 
The term “ aggregate sentences ” as used in 
sub-s. {3) of s. 35 of the Code of Criminal Proce- 
dure applies only to consecutive and not to 
concurrent sentences. Where therefore an Assist- 
ant Sessions Judge passes concurrent sentences 
and the whole term to be served by the convict 
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does not exceed four years, the appeal under 
s. 408 of the Code does not lie to the High Court 
but to the Sessions Judge. Sher Mohammad v. 
Empeior of India, Punj Rec., 1901, Case 85, 
Emperor v Tulshidas Lakshman , 11 Bom L. R. 
544, and Regina v. Gulam Abas , 12 Bom, H. C. 
R. 147, approved and followed. Abdul Khalek v. 
King-Emperor, 17 C W. N. 72, dissented from. 
Emperor v. Tulsi Ram, (1913) 

I. L. R. 35 All. 154 

ss. 35 (3), 413 

See Appear , I. L. R. 40 Calc. 831 

ss 55, 56, 110 — Arrest of suspected 

person — Warrant — Procedure. S. 55 of the Code of 
Criminal Procedure is independent of Chapter VIII 
of the Code, although proceedings under that 
chapter may follow an airest under s. 55 as a 
natural sequence An officer in charge of a police 
station can, therefore, arrest or cause to be anested, 
without a warrant or an order of a Magistiate, 
any person who is by repute an habitual robber, 
house-breaker or thief, or otherwise comes within 
the scope of s. 110. Emperor v . Nepal (1913). 

I.Xi. R. 35 All. 407 

• ss. 94, 165 — Scope of — Search for 

specified at tide only — Article m possession of accused 
if can be searched for — General search for stolen 
property, if authorised. Where a Sub-Inspector of 
Police searched the house of one S who had been 
chaiged with criminal breach of trust in respect 
of a sum of money, and the object of the search 
was to discover the monoy and a bag m which 
it was contained and m the course of 
the search one of the petitioners cut the 
Sub-Inspector with a sickle on the hand and 
the other knocked him down and they were 
convicted under ss 332, 353, Penal Code : Held, 
that the search was coveted by s. 165, Cr. 

P C , and the convictions under ss. 332, 353 weie 
right. That under ss. 94, 165, Cr. P. C., a search 
can be made for a stolen article or incriminating 
document or thing in the possession of an accused 
person but one of the safeguards which the Legis- 
lature provides against abuse is that the search ' 
must be ior a specified article or thing and not a 
search for stolen pioperty generally. Bissar 
Misser v. Emperor (1913) 17 C. W. ET. 1209 

s. 107— Security to keep the peace — 

S. 403 — Antiefois acquit — S 495, withdrawal from 
prosecution, section inapplicable to security proceed- 
ings — No conviction or acquittal under s. 107 — 
Ss. 112, 117, 118, 119, 253—, S. 145, older under, 
no bar to order under s 107 on same facts . A 
preliminary charge-sheet under s. 107, Criminal 
Procedure Code, was withdiawn by the police 
before the parties mentioned therein weie ordered 
to appear The Magistiate endorsed the charge- 
sheet to the effect that the accused were acquitted. 

A fresh charge under the same section was subse- | 
quently put by the police against certain of the I 
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same persons who had been j:>reviously charge- 

sheeted. Held , that the withdrawal of the first 
charge-sheet was no bar to proceedings under 
the second. “ Neither an order of discharge nor 
of acquittal can properly be made in a case where 
the accused has not been directed to appear at 
all.’ 5 S 495, Criminal Procedure Code, is not 

applicable to security proceedings An order 
passed by a Magistrate under s. 145, Ciiminal 
Procedure Code, is no bar to the same Magistrate 
binding over the same parties on the same facts 
under s 107, Criminal Procedure Code. In re 

Muthia Moopan (1913) . I. L. R. 36 Mad. 315 

s. 107, cl. (4), s. 496 — Bail — ss. 344 

and 167. S. 107, clause (4), Criminal Procedure 
Code, makes an exception to the general rule laid 
down m s. 496 which enacts that bail shall be 
given in all cases in winch a peison is not 
chaiged with a non-bailable offence. S. 107, 
clause (4), compared with i s. 344 arcl 167, Criminal 
Procedure Code. Re Nakayanasami Naicken 
(1913) .... I. D. R. 36 Mad. 474r 

s. 109 

See Ostensible Means oe Subsistence. 

I. L. R. 40 Calc. 702 

s. 110 — “ Any person within the local 

limits ; meaning of — Jurisdiction of Magistiate over 
outsiders found within local limits — Object of the 
section In order to give jurisdiction to a Magis- 
trate to proceed under s. 110, Criminal Procedure 
Code, it is not necessary that the person proceeded 
against should be ‘ residing ’ withm the local limits 
of his jurisdiction. The meaning of the expies- 
sion ‘any person within the local limits 5 in s. 110 
is * any peison w r ho is within the local limits at 
the time the Magistrate takes action under the 
section.’ Ketabdi v. Queen- Emjn ess, I. L R 27 
Calc 993, not followed A contrary view w r ould 
defeat the object of the section, viz , prevention 
of crime, as then- it would be impossible to deal 
under the section, With wandering gangs of cnmi - 
nals having no fixed residence or with habitual 
thieves or desperate characters belonging to foreign 
territories, who infest British India. In ie Ran- 
gan (1913) . . , I. L. R. 36 Mad. 96 

s 110 — Proceeding, if may he quashed 

by High Cow tat initial stage — Mala fide, allegations 
that pioceedmg, police-repoit, if complete answer to 
— High Couit, duty of to pi event abuse of provision 
of Statute — Scope and object of proceeding under 
s. 110 — Zemindar, mismanagement and bad lela- 
tions with tenants, if justifies proceeding — Revival 
of pioceedmg once diopped if piopei — Pi oof of bad - 
chaiactei — Criminal pioceedings, terminated by com- 
promise or ending in acquittal , if admissible — Dis- 
trict Gazetteer, extract from, admissibility of, to piove 
leponng officer's attitude towaids accused Moo- 
kerjee, J — The object of s. 110, Cr. P. C., is pre- 
ventive and not punitive, and the purpose the 
Legislature had in wew was to afford protection 
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tojthe public agamst the repetition of crimes m 
which the safety of property is menaced and not 
the security of persons alone is jeopardised. Nawab 
v Queen, I. L. B. 2 All. 835, referred to. 
The preventive jurisdiction with which this Magis- 
trate is thus vested is a powerful means to secure 
the interests of the community from injury at 
the hands of hardened offenders of the most dan- 
gerous classes. But this very fact renders it neces- 
sary that the powers should he exercised with 
caution and discretion The Magistiate may ini- 
tiate proceedings on information derived from any 
source, and he is not bound to reveal the source 
of his information and it is sufficient if he states 
the substance thereof and, at the mitial stage, the 
Crown is not bound even to name the witnesses 
who will suppoit the case by their evidence. 
Though, theiefore, primd facie, a police-report 
would be an adequate foundation for a pioceedmg 
under s. 110, Cr. P 0 , it would not, m every case, 
be a complete answer to the allegation that the 
pioceedmg is not bond fide . Whenever it is estab- 
lished conclusively either by direct evidence or 
by evidence of surrounding circumstances, that 
the proceedings are not bond fide and that in sub- 
stance their contmuance would mean an abuse of 
statutory provisions on the subject, it is not only 
competent to the High Court but it is its obvious 
duty to interfere and quash proceedings even at 
the initial stage. Held, by Mookerjee, J. (agree- 
ing with Imam, J ), that the provisions of the 
section were misapplied when the object of the 
proceeding was found to be to compel a landlord 
to adopt methods of management of his estate 
approved by the authorities but not assented to 
by him. Per Carndufp, J. {contra) — A police- 
report setting out informations fulfilling the re- 
quirements of s 110, Cr. P. C., is a sufficient ground 
for proceedmg under s. 110, Cr. P. C., and a Magis- 
trate cannot properly refrain from acting on it 
merely because the police may have over-stated 
their case. And as proceedings of the Magis- 
trate ought to he presumed to be bond fide until 
the contrary is proved, a proceedmg under s. 110, 
Cr. P. C , initiated by the Magistrate upon a police- 
report ought 'not to he quashed until the state- 
ments in the police-report have been tested and 
put to the proof. Held by Mookerjee, J. (agiee- 
mg with Imam, J.), that extracts from the Magis- 
trate’s Administration Beport appearing in the 
District Gazetteer and which contained reflections 
on the petitioner’s conduct as landlord and upon 
which he relied to show that his treatment by 
the Magistrate leading up to the institution against 
him of proceedings undex s. 110, Cr. P. C., was 
harmony with the views expressed in the Ad- 
ministration Beport were relevant and admissible 
■in evidence. Fanmdra Deb v. Bajeswar Das , 
I. L. B. 11 Calc . 463 : L. B. 12 1. A. 72, referred 
to. A judgment of acquittal fully establishes 
the innocence of the accused, and a criminal pro- 
ceeding which ended m the acquittal of the accused 
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cannot be relied upon by the Crown as evidence 
of bad character m a subsequent proceedmg under 
s. 110, Cr P. C., agamst him King v Plummer, 
[19021 2 KB. 339, Emperor v. Nani Gopal, 15 
C. IE. N . 593, Puhn Bihan Dass v. King-Emperor, 
15 C. L. J . 577 : 16 C. W. N 1105, referred to. 
No inference adverse to an accused ought to be 
drawn from criminal proceedmgs which terminated 
in compromise. Bajendra Narain Singh v. 
Emperor (1912) . . 17 C. W. 17. 238 

ss. 110, 118, 367, 424 

See Practice . X. L. B. 40 Calc. 376 

ss. 112, 118— Otdei to show cause, terms 

of, if / entmcts scope of enquiry — Prejudice The en- 
quiry provided by ss 117 and 118 of the Code of 
Criminal Procedure is not strictly limited by the 
terms of the order drawm up under s. 112 calling 
upon the accused to show cause why he should 
not execute a secunty bond to keep the peace or 
for his good behaviour, though if the person even- 
tually bound down can show that he was misled 
or prejudiced by the terms of the order, he would 
be entitled to relief Deputy Legal Bemem- 
BRANCER V. KaDIR MlRZA (1912). 

17 C. W. IN. 331 

s. 125 — Seem ity to keep the peace — 

Procedure — Appeal — Jurisdiction. A District Magis- 
trate takmg action under s. 125 of the Code of 
Criminal Procedure cannot treat an application 
made under that section as an appeal and reverse 
the order of a first class Magistrate on the facts. 
If he considers the order to he wrong on the merits, 
he can exercise his revisional powers and submit 
the record to the High Court but the cancella- 
tion of bonds contemplated by s. 125 can only 
be on the ground that the bonds are no longer 
necessary Banarsi Das v . Partab Singh, 
(1912) . . . . I. Jj. R. 35 All. 103 

s. 144 — Proceedings under. Advisability 

of taking proceedmgs under s. 144, Cr. P. C , 
to prevent disturbance of peace considered. 
Manes: Chandra Chakravarti v. Preo Nath 
Hear (1912) . . . 17C W.E 205 

s. 145 

See Criminal Procedure Code (Act V 
op 1898), s. 107. 

I. L. B, 36 Mad. 315 

s. 145 

See Dispute concerning Land. 

IL.fi. 40 Calc. 982 

1. Proceedings under 

— Adjournment, property of — Witnesses, processes 
to enforce attendance of, when may be refused . A 
Magistrate, acting under s. 145 of the Criminal 
Procedure Code, should take all the evidence that 
is produced before him on the day originally fked 
by him for the disposal of the proceeding, and 
unless he considers it necessary for good reason 
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to require further evidence, should decide then 
and there, if he can, which of the parties was in 
actual possession Where the Magistrate, on the 
application of one of the paities, on the date 
originally fixed for the disposal of the proceeding 
under s. 145, granted an adjournment and issued 
summons on witnesses named by the party, some 
of whom did not appear on the adjourned date 
and some of those present weie not examined by 
the party calling them, and the Magistrate on the 
application of the party issued fresh summons 
and warrants for the arrest of the absent witnesses, 
again adjourning the hearing, and none of these 
witnesses appeared on the date so fixed, and the 
party applied for fresh adjournment and the issue 
of fresh processes . Held, that having regard to 
the previous conduct of the party concerned and 
also to the circumstance that the witnesses men- 
tioned could not be found, the Magistrate acted 
rightly in refusing to issue fresh process. Held , 
further, that the Magistrate should not have 
granted any adjournment after the date originally 
fixed for the disposal of the proceeding, as m the 
present case, no adequate reason appears to exist 
for granting such adjournment. Ha rip ad a Man- 
ual* Sanyasi Charan Biswas (1912). 

17 C W. N. 144 

2. Public claiming 

easement if may be party to a pioceeding under the 
section — Declanng the public to be in possession , 
effect of — Joint possession — Ousting of Juusdiction 
of the Magistrate — Right of the public to be m pos- 
session for one day in the year to perform pwja, 
nature of — Easement — Const? active conditional posses- 
sion — Proceeding not dnecied to the decision of the 
absolute continuing possession of either party ultra 
vires. If the public are declared under s. 145, 
Cr. P. C , to be in possession of any piece of land 
then both parties to the dispute are included in' 
that term and the possession therefore is joint 
possession and the jurisdiction of the Court under 
s. 145, Cr. P. C , is ousted. Where one of the 
parties to a proceeding under s 145, Cr. P C., 
representing the pubic claimed only the right to 
woiship on the disputed land on one day in the 
year and the right to make due and proper pre- 
parations for the holding of that worship by erect- 
ing huts for the purpose of holding puja : Held, 
the right of such party to be m possession for one 
day in the year or to take such steps as arc neces- 
sary to prepare for the puja is m the nature of an 
easement and not in the nature of possession. 
Proceedings under s. 145, Cr. P. C., are entirely 
without jurisdiction unless they are directed to 
the .decision of the absolute continuing possession 
of either party until they are ousted by the order 
of the Civil Court. Manik Chandra Chakra- 
varti v. Preo Hath Kttar (1912). 

17 C. W. N. 205 

3. — Disputed land — 

Pathways thereon — Possesion of disputed land found 
with one paity — Order directing pathways to remain 
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intact and remamde? of disputed land to remain in 
possession of successful party — Jurisdiction to make 
such older Where m a proceeding under s. 145, 
Ci. P. C., the Magistrate found that the disputed 
land was in possession cf the second party but 
directed that two pathways on the disputed land 
should remain intact and only the remainder of 
the disputed land should remain in possession of 
the second party • Held, that there is nothing 
m s 145, Cr. P. C., winch gives a Magistrate power 
to pass an ordei of this kind Asit Mohan Ghosh 
v. Sarat Chandra Ghosh (1913). 

17 C. W N. 79a 

4. Juusdiction of 

High Court to deal in revision with orders 
passed under s. 145 — S. 439, meaning of wends 
<l otherwise comes to its knowledge ” — 8s. 438 , 439, 
compaied — 8. 145, Criminal Procedure Code — De- 
fective prehminaiy older, effect of. Ss 143, 144, 
145 and 146, Cnmmal Prcceduie Code, deal with 
pioceedmgs which are not ciiminal or punitive 
but prohibitive and wdieie cause is shown, the 
local magistracy has unfettered discretion to act 
under them. Therefore fiom the use of the word 
“ otherwise 55 m s 438 a power in the Sessions 
Judge and the District Magistrate to interfere 
with such orders cannot be inferred when they 
are expressly forbidden by s 435 to call foi records. 
Seqmter: The words in s 439 “ the record of which 
has called for by itself ” are not limited to cases 
where the High Court acts suo motu. The history 
of the law relating to superintendence and revision 
by the High Court reviewed. An omission to set 
forth in a preliminary older under s 145, Crimina 1 
Procedure Code, the grounds of a Magistrate’s 
opinion do not affect the jurisdiction of the Magis- 
trate. Khosh Mahomed Sn letr v. Nazir Mahomed, 

I L R 33 Calc. 352, discussed, and Subiahnania 
Ayyai v. King -Emperor, 1 . L. R 25 Mad . 61^ 
distinguished The essential requisite to give a 
Magistrate jurisdiction under s. 145, Criminal Pro- 
cedure Code, is that he must be satisfied from 
information of some sort that a dispute exists 
likely to cause a breach of the peace concerning 
land or water or the boundaries thereof in his 
jurisdiction. Once he is ro satisfied his jurisdiction 
is complete and his subsequent action must be 
considered m relation to procedure not jurisdic- 
tion Kamal Kutty v Udayavarma Paja Valli 
Baja of Chirakkal (1913) 

I. L. R. 36 Mad. 275 

s. 146 (2) 

See Receiver . I L. R. 40 Calc. 862 

ss. 146, 148 

See Attachment 1. L. R. 40 Calc, 105 

— — s. 154 — First inf oimahon if substantive 

evidence. Six persons were convicted of murder 
and sentenced to death. The Sessions Judge 
treated the first information in the case as a piece 
of substantive evidence. The accused appealed 
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to the High Court There was a difference of 
opinion between the Judges who first heard the 
appeal necessitating a reference to a third Judge 
and nearly sis months elapsed before the appeal 
was finally disposed of. Held, per Stephen and 
‘Carnduff, JJ. — The first information, although 
a document of great importance -which is m prac- 
tice always and very rightly produced and proved 
m criminal trials, is not a piece of substantive 
evidence, and it can be used only as a previous 
statement admissible to corroborate or contradict 
the author of it Autor Singh v. Emperor 
(1913) .... 17 C. W. N. 1213 

s. 164. 

See Confession I. L. R. 40 Calc. 873 

ss. 173, 190 (I) ( b ). 

See Cognizance I. L. B. 40 Calc. 854 

ss. 177, 531. 

See Penal Code, ss. 463, 47 1. 

T. Xi. B. 36 Mad. 387 

s. 179 — Jurisdiction — Place wher e con- 
sequence of act ensued — Act No. XLV of 1860 
(Indian Penal Code), s. 406 — Criminal breach of 
trust Held, that the loss caused to the person 
beneficially entitled to property through a crimi- 
nal breach of trust, is a consequence which com- 
pletes the offence, and a prosecution will there- 
fore lie at the place where such loss occurred. 
Queen Empress v. O'Brien, I . L . P. 19 All. 111. 
Emperor v. Mahadeo , I . L . P. 32 All. 377, followed. 
Babu Lai v. Ghansham Das, All. W. N . (1908), 
115 , Ganeshi Lai v. Nand Kiskore, I. L P. 34 All. 
487, and Sirdar Meru v. Jethabhai Amirbhai, 8 
Bom. L. P. 513, distinguished. Nirbhe Pam v. 
Kallu Pam, 4 0. C. 376, dissented from. 
Langridge v. Atkins (1912). 

I. L. R. 35 AIL 29 

s. 185. 

1. Power of the High 

Court under the section to transfer case pending m 
Couit not subject to its jurisdiction — Stay of further 
proceeding to enable accused to bring Civil action — 
Proceeding which discloses no offence, if to be quash- 
ed Where the nominee of a policy holder claim- 
ing payment m respect of a life policy effected at 
Chittagong, and resident within the District of 
Chittagong, brought a charge of cheating in the 
Court of the District Magistrate of Chittagong 
against the Secretary and other officers of an Insur^ 
ance Company having its head office at Gujran- 
walla m the Punjab and a branch office at Chitta- 
gong, and the Insurance Company brought a charge 
of cheating against the nominee and others m the 
Court of the District Magistrate of Gujranwalla, 
both charges relating to the payment of the amount 
secured on the policy : Held (on an application 
by the, nominee under s. 185, Cr P C.), that the 
High Court could propeily make an order under 
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s 185, Cr P C , to the effect that the offence should 
be enquired into and tried at Chittagong and trans- 
fer the case from the Court of the District Magis- 
trate of Gujranwalla to that of the District Magis- 
trate of Chittagong. Proceedings m the case were, 
however, stayed for two months to enable the 
accused to institute a Civil suit. Held (on the 
application of the officers of the Insurance Com- 
pany), that as, on the face of the record, no offence 
had been disclosed against them, the proceeding 
against them should he quashed Reran Kxjmir 
Chowdhury, v. Mangal Sen (1912) 

17 C. W. N. 761 

2. High Court if can 

interfere merely on the ground of convenience. Where 
the petitioners were prosecuted m the Court of the 
Additional District Magistrate of Lahore under 
ss. 409, 420, 467, 447, Penal Code, and on the allega- 
tions of the prosecution the Courts at Chittagong 
and Lahore were equally competent to exercise 
jurisdiction in the case : Held, that s 185, Cr. 
P. C., does not warrant interference by the High 
Court merely upon the ground of convenience. 
The decision of the High Court within the local 
limits of whose appellate jurisdiction the offender 
actually is, can only be sought where a doubt arises 
as to the Court by which an offence should he 
enquired into or tried. Rajani Btnode Chaoker- 
burtty v. The All India Banking and Insur- 
ance Co., Ld., Lahore (1913). 

17 C. W. N. 1207 

s. 190 (c). 

See Jurisdiction of Criminal Court. 

I. L. R. 40 Calc. 71 

Information before police 

reported to be false — Judicial enquiry ordered by 
Deputy Magistrate disposing of police-report — Case 
made over to another Magistrate — Issue of process 
by latter after enquiry — Competency of such Magis- 
trate to try accused. Where the police reported 
an information of theft lodged against the peti- 
tioners by one S to be false and recommended the 
prosecution of S, and the Deputy Magistrate in 
charge on receipt of the police-report ordered a 
judicial enquiry although there was no complaint 
by S and subsequently recalled that order and made 
over the case for disposal to another Deputy Magis- 
trate, who after taking evidence issued summons 
against the petitioners : Held , that the Deputy 
Magistrate, who issued process against the peti- 
tioners, did not act either upon a police -report or 
upon a complaint, and although s. 190, cl. (c), 
may not strictly apply, the petitioners ought to 
be allowed to have the case tried by another Magis- 
trate. Ananta Ram Tewary r. Sheikh Altar 
Sarkar (1913) . . . 17 O. W. N. 795 

s. 195 

See Perjury J I/L. R. 36 Mad. 471 

See Sanction for Prosecution 

I. L. R. 40 Calc. 37, 237, 423^584 
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Penal Code ( Act XLV 

of 1860), ss. 193, 511 — Court — District Judge 
hearing election petition under s. 22 of the Bombay 
District Municipalities Act (Bom. Act III of 1901) 
is a Court — False evidence before the District Judge — 
Sanction for prosecution. A District Judge hear- 
ing an election petition under the provisions of 
s. 22 of the Bombay District Municipalities Act 
(Bombay Act III of 1901), is a “ Court 55 within 
the meaning of s 195, clause (b) of the Criminal 
Procedure Code, 1898 No prosecution for attemp- 
ting to fabricate false evidence (ss. 193 and 511 of 
the Indian Penal Code) before the District Judge 
•can be instituted without having obtained sanc- 
tion as required by s. 195 of the Criminal Procedure 
Code, 1898. Baghoobuns Sahoy v Kohl Singh, 
1 L. B, 17 Calc. 872, followed. In re Nanchand 
Shivchand (1912) . I. L. R. 37 Bom. 385 

8. 195 (1) (a) — Sanction — Disobedience 

of the order of a public servant — Application for 
sanction if necessary — Police-report. Where sanc- 
tion for a prosecution under s. 188. Penal Code, for 
disobedience of an order under s. 144, Cr. P. C., 
was granted by the Magistrate on a police-report 
setting forth the facts of the disobedience of the 
order and also containing a request that the peti- 
tioner should be prosecuted under s. 188, Penal Code: 
Held, that the order was clearly made under s. 195 
(1) (a), Cr. P C. Per Chapman, J. So far as the 
provisions of s. 195 (I) (a) are concerned, therfe is no 
necessity of any application for sanction. Panchu 
Mondal v The King-Emperor (1913). 

17 C. W. N. 976 

s. 195 (&) — Penal Code ( Act XLV 

of I860), s. 193 — Fabricated document — Certified 
■ copy filed with plaints as proof — Charge of fabricating 
false evidence, sanction if necessary. The petitioner 
was said to have fabricated a Jcabinnama which was 
registered and he subsequently brought a suit in 
the Munsif s Court for restitution of conjugal rights 
and filed a certified copy of the Jcabinnama along 
with the plaint as proof of marriage and asked the 
Court to cause the original to be produced : 
Held, under s. 195, cl. (b), Cr. P. C., no Court 
coukl take cognizance of an offence under s. 193, 
Penal Code, imputed to the petitioner except with 
the previous sanction or on a complaint of 
the Munsif s Court or of some other Court to -which 
the Munsif s Court was subordinate, such offence 
being committed in relation to a judicial proceed- 
ing in the Munsif s Court. Abdul Majid Khan 
v. Munshi Narul Huq (1913). 

17 C. W. N. 937 

s. 195, els. (b) and (c) — Sanction to 

prosecute — Power of Appellate Court to grant sanc- 
tion — Appeal — Bevision. Held that the Appellate 
Court, equally with the Court of first instance, 
has power to grant sanction for a prosecution m 
respect of a document filed or evidence recorded 
in the suit. Held, also, that a petition under s 
195 (6) of the Code of Criminal Procedure seeking 
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the eancelment of an order under s. 195 (1), 
should be classed as a criminal appeal. Bhade- 
swar Tiwari v. Kamta Prasad, (1912). 

I. Ii. B. 35 All. 00 

s. 195, el. (7) ( c ) — Order granting sanc- 
tion by Presidency Small Cause Coint — Appeal to 
High Court — Jurisdiction to Appellate and not 
Original Side — ‘ Principal Court of Original Juris- 
diction meaning of. From an older of the Presi- 
dency Small Causes Court giving or refusing sanc- 
tion, an appeal lies to the High Court general^ 
and not to any particular branch of it. But the 
jurisdiction it exercises being Appellate and not 
Original, it is the Appellate side alone that can 
dispose of such matters. The eftect of clause (?) 
(c) of s. 195, Criminal Procedure Code, is merely 
to designate the Court to which an appeal lies 
under that clause and not to describe the nature 
of the jurisdiction which it exercises in dealing with 
orders of the Small Cause Court. Its effect is 
only to make the High Court the appellate tribunal. 
Sew Bollock Singh v. Bamdhan Bama, 14 C. If. X , 
806, followed. Per Coriam : When one Court deals 
with a judgment of another Court having powder 
to confirm or to set it aside, the jurisdiction it 
exercises is appellate jurisdiction Original juris- 
diction is the jurisdiction in original proceedings 
instituted m the Court, whether suits, petitions 
or other proceedings. The Original Side of the 
High Court is not a different Court from the 
Appellate Side : the Court is one ; but it exercises 
both original and appellate jurisdiction. Jamna 
Doss v. Sab apathy Chetty (1913). 

I. B. E. 36 Mad 138 

ss. 195, 476, 532, 537. 

See Jurisdiction of Criminal Court. 

I. Xi. R. 40 Calc. 360 

ss. 202, 476. 

See Complaint, dismissal of. 

I. Ii. B. 40 Cale. 441 

s. 203. 

See Criminal Revision. 

I. L. B. 40 Cale. 41 

ss. 203, 437 — Complaint summarily 

rejected — Further inquiry — Notice to person com- 
plained against not necessary. A notice to a person 
against whom a complaint is made is quite 
unnecessary where it is sought to set aside the 
summary order rejecting the complaint m a pro- 
ceeding to which he was actually no pirty. 
An gan v. Ram Pirbhan (1912). 

I. Xj. B. 35 All. 78 

s. 205 — Indian Peril Code (Act XLV 

of 1860), s. 326 — Purdanashm lady, dispensing with 
personal attendance in Court — Transfer. The peti- 
tioners, who were purdanashm ladies, were placed 
on their trial on a charge under s 326, Penal Code. 

| The Magistrate refused to dispense vith the per- 
i sonal attendance the petitioners in Court. The 
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High Court m revision made an order allowing 
the petitioners to appear by pleader before the 
Magistrate as also m the Court of Session m ease 
of committal to that Court, subject to the peti- 
tioners’ having to appear before the Court, to hear 
the sentence in the case of conviction. The High 
Court on a consideration of the circumstances 
transferred the case under s. 526, Cr. P. C. Raj 
Rajeshwari Deei v. The King-Emperor (1913) 

17 C. W. N. 1248 

s. 208, sub-ss. (1) and (5) — Wit- 
nesses , refusal of Magistrate to summon before 
commitment — Magistr ate > s discretion. A Magistrate 
has a discretion for reasons to be recorded by 
him to refuse to summon witnesses under s. 208, 
Criminal Procedure Code (Act XLV of 1898), prior 
to his making a commitment. Sub-s. (I), s. 208, 
Criminal Procedure Code, contemplates the pro- 
duction of evidence by the prosecution or by the 
accused without the aid of the Magistrate. Sub-s. 
(3) contemplates the intervention of the Magis- 
trate to secure the attendance of witnesses and m 
regard to the evidence the Magistrate has a dis- 
cretion for reason to be recorded by him to refuse to 
issue process. When therefore s. 210 requires 
the evidence referred to in s. 208, sub-ss. (1) and 
(3), to be recorded before a charge is drawn up, it 
does not require the Magistrate to record the 
evidence of witnesses whom in the exercise of the 
discretion given by sub-s. (3), he has deemed it 
unnecessary to summon. Sessions Judge of 
Coimbatore v . Kangaya Mantradiyar (1913). 

1. 1*. R. 86 Mad. 321 

ss 221, 222, 223 — Forgery , charge of 

— Omission to set out intention. Where the charge 
under s. 467, Penal Code, did not set out the 
intention of the accused : Held, that this vitiated 
the charge. Haidar Ali Pradhania v. Emperor 
(1912)' . . . . 17 C. W. N. 354 

s. 222 (2 ) — Indian Penal Code (Act 

XLV of I860), s. 406 — Criminal breach of trust 
— Gross sum specified in charge — Particulars as 
to time — Defect in charge amounting to illegality — 
Applicability of s. 537 , Cr. P. C ., to cure such 
defect — Retrial if may be ordered where charge fails 
for want of evidence. Where the appellant, who 
was an executor to the estate of one D M. R under 
his will and who was finally called upon on the 15th 
August 1910 to deliver over to ine complainant 
all money, valuables and papers belonging to the 
testator’s estate, was placed on his trial' on two 
charges under s. 406, Penal Code, and was charged 
in the first charge with having committed criminal 
breach of trust in respect of or having dishonestly 
misappropriated the gross amount specified in the 
charge between 17th August 1909 and 15th August 
1910, and in the second charge with having com- 
mitted the same offence in respect of the account 
books of the estate between 11th July 1910 and 
15th August 1910, and it appeared that most of 
the sums making up the gross amount charged 
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were received before the period specified in the 
charge, and the evidence did not disclose any com- 
pleted act of breach of trust between the dates 
mentioned m the charge and there was no evidence 
of any dishonest dealing with the account books 
before the 15th August 1910 : Held, as to the 
first charge, that the error in the charge and the 
discrepancy between the dates specified therein 
and the actual dates on which the offence appeared 
to have been committed, were not a mere irregu- 
larity which might be cured by the provisions of 
s. 537, Cr. P. C. It vitiated the whole trial and 
the appellant was entitled to an acquittal, Sub- 
ramanya Ayyar v. King -Emperor, 5 C. W. N. 866 : 
I. L. R. 25 Mad . 61, followed. It was not enough 
to know that there was embezzlement at some 
time, before during, or after the period charged, 
because the charge was framed under the special 
provisions contained m cl. (2) of s. 222, Cr. P. C., 
and the provison thereto, and it was at any rate 
necessary to show an act or acts of embezzlement 
in respect of the gross sum named in the charge 
or some part of it committed within the space of 
one year. Held, as to the second charge, that 
the same objection applied to the second charge 
which however was not had on the ground that 
there was a separate offence as regards each ac- 
account book and the appellant could not be tried 
for more than three of such offences, the books 
forming one set of account books of the estate and 
having been found together in two locked boxes ^ 
the keys of which were with the accused. No re- 
trial was oidered in this case as the charges failed- 
not because they were not deficient in point of 
form, but because they were not supported by the 
evidence adduced. Promotha Nath Ray v. King- 
Emperor (1912) . . 17 C W. N 479 

s. 233 

See Charge . I. L. R. 40 Calc. 846 

ss. 233 to 235. 

I. L R. 40 Calc. 318 

ss 233, 235, 239 — Irregularity m 

charge — Misjoinder of offences and parties — Charge 
framed confusing — Prejudice — Re-trial by a new 
Magistrate. Where the two petitioners were 
charged under s 324, Penal Cede, with causing huit 
! to three persons and only one charge was framed 
; against them which was in the following terms — 
j u That you, or on about the 1st day of February 1906 
I at M voluntaiily caused hurt to B. S. and L. by a 
, dao, a cutting instrument, and thereby committed 
| an offence punishable under s. 324, I. P. C.,” and 
one of the petitioner was convicted under s. 324,. 
Penal Code, and the other petitioners was con- 
victed, by the lower Appellate Court under s. 352, 
Penal Code, for using a lathi against two of the 
persons named m the charge : Held, that the 
irregularity in the charge might have prejudiced 
the accused in their tiial and the conviction should 
be set aside and the accused should be retried- 
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on charges properly framed. Re-trial by a new 
Magistrate ordered Sital Chandra Mottra v. 
The Emperor (1906). . 17 C. W*. JX. 419 

ss. 248, 258, 345 — Warrant case — Non- 

compoundable- offence — Complainant wihdrawmg from 
prosecution — Older of acquittal — Practice and pro- 
cedure. In a warrant case m respect of a non- 
compoundable offence, it is not competent to the 
Magistrate on a private complainant’s offering 
to withdraw from the piosecution, to enter an 
order of acquittal. Emperor v. Ranchhod Bawla 
(1912) . . . . I. X». R, 37 Bom. 369 

ss. 250 — False charge — Vexatious charge 

— Compensation awarded to accused from complainant 
— Order sanctioning prosecution of complainant 
for false charge under s. 211 of the Indian Penal 
Code (Act XLV of 1860). S 250 of the Criminal 
Procedure Code (Act V of 1898) applies to a charge 
which is false and also to a charge which is frivol- 
ous or vexatious. Emperor v. Bai Asha , 5 Bom. 
L. B. 128 , and Beni Madhub Kurmi v. Kumud 
Kumar Biswas, 1 L. B. 30 Calc. 123, followed. 
It is competent to a Magistiate passmg an order 
of compensation, under s. 250 of the Criminal 
Procedure Code, to also recommend issue of sanc- 
tion to prosecute the complainant under s. 211 of 
the Indian Penal Code, 1860. Adikkan v. Alagan, 
I. L. B. 21 Mad. 237, followed. Bachu Lai v. 
Jagdam Sahai, I. L . B. 26 Calc 181, not followed. 
In re Gopala Bhau (1912). 

I. D. R. 37 Bom. 376 

ss. 255, 256, 271, 272 and 428 

See Evidence Act (I of 1872) s. 21. 

I. D. R. 36 Mad. 457 

s. 260. 

See Companies Act (VI of 1882), s. 74. 

I. L. R. 35 All. 173 

— ■ s. 284 — Assessors — Trial with only one 

duly appointed assessor — Trial illegal. Of two 
assessors assisting the Sessions Judge in the trial 
of a sessions case, one only had been duly sum- 
moned to act as an assessor in that case. The 
other was a gentleman of some position who had 
formerly been on the list of assessors but had been 
exempted on the recommendation of the District 
Magistrate : Held, that in these circumstances 
there was no lawful trial before a lawfully consti- 
tuted tribunal, and that a new trial must be 
ordered. Queen-Empress v. Badri, All. W. N. 
{1894), 201, followed. Emperor v. Man Singh 
(1913) .... I. L. R. 35 All. 570 

ss. 297, 303. 

See Jury, trial by. 

I. D. R. 40 Calc. 367 

ss. 297, 303, 304 — Trial by Court of 

Sessions — Verdict, how to be taken, where many 
accused and both jury and assessors charged. S. 297, 
Criminal Procedure Code (Act XIV of 1898) 
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specifically enacts that the Judge shall only charge 
the jury “when the case for the defence and the 
prosecution reply are concluded ” Where there- 
fore the Judge heard arguments and took verdicts, 
as regards ceitain accused and subsequently went 
on to hear arguments and take verdicts as legaids 
other accused : Held, that the procedure adopted 
was irregular. The verdict of a jury must be 
taken collectively upon charges triable by jury 
even where the jury may be sittmg as assessors 
to try other charges triable by assessors. A jury 
having delivered a verdict may not be again asked 
to consider that verdict. It may only be ques- 
tioned to find out what in fact the verdict is. 
Criminal Procedure Code, ss. 303 and 304, dis- 
cussed and explained Public Prosecutor v. 
Abdul Hamed (1913) . LL.E. 36 Mad. 585 

* s. 301 — Trial by jury — Verdict settled by 

casting lots — Enquiry thereabout — Evidence of in- 
dividual jurors if admissible. Where it was alleged 
that the verdict of the jury was arrived at by cast- 
ing lots and the Sessions Judge held an enquiry 
into the matter in the course of which he examined 
besides other persons, all the jurors : Held, that 
the statement of a juror as to what happened in 
the jury room is inadmissible. King-Emperor v. 
Harkumar Burman Roy (1913). 

17 O. W. 1ST. 787 

— s. 307 el. (3)— Judge and jury, disagree- 
ment between — Duties of High Court on reference. In 
the case of a reference to the High Court on a 
disagreement between the Sessions Judge and the 
jury, under s. 307, cl.(J), Cr. P. C., the High Court 
is to give due weight not to the opinion of the jury 
alone but to that of the Sessions Judge as well. 
Emperor v. Sheikh Niamatulla (1913). 

17 C. W. TX. 1077 

ss. 309, 403, 423, 439. 

See Assessors, examination of. 

I. L. R. 40 Calc. 163 

^ s. 337, el. (3) — Tender of pardon — Ap- 

prover-Breach of the conditions of pardon — Discharge 
of accused — Forfeiture of pardon — Trial of approver — 
Approver committed to Sessions Court — Re-trial of the 
discharged accused — Accused to be committed, if pnmd 
facie case made out to Sessions Court for joint trial 
with the approver — Join trial — Practice and proce- 
dure. In an inquiry into a charge of dacoity 
against five accused persons, the Magistrate granted 
a conditional pardon to one of them. The approver 
was examined, as a witness in the inquiry against 
the four remaining accused persons ; but he denied 
all knowledge of the alleged dacoity and the ac- 
cused persons were discharged by the Magistrate 
under s 209 of the Criminal Procedure Code (Act 
V of 1898). The pardon granted to the approver 
was next withdrawn and the case as against him 
with regard to dacoity was proceeded with under 
s. 339 of the Criminal Procedure Code. It 
ended in his being committed for trial to the Court 

F 
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of Sessions. The material piece of evidence to 
be adduced, against the appiover "was his confes- 
sional statement which implicated both himself 
and the four accused persons. The Sessions 
Judge referred the case to the High Couit for an 
order quashing the commitment and directing the 
re-trial of the approver along with the discharged 
accused persons. Held , that the High Court had 
the power to direct that the accused persons, 
who had been discharged, should be subjected 
to a re-trial jointly with the approver, for, under 
s. 437 of the Criminal Procedure Code, the High 
Court had the power in the case of those accused 
persons to direct that there should be a fresh 
inquiry, and if that inquiry ended in the framing 
of a charge that they should be committed to a 
particular Court of Sessions. Held , further, that 
inasmuch as the provisions of sub-s. (3) of s. 337 
of the Criminal Proceduie Code were fully earned 
out at the time when they were applicable, namely, 
during the pendency of tjie Magisterial proceedings, 
they would not constitute and bar against the High 
Court’s ordering that if the inquiry against the 
discharged persons ended in a commitment, they 
should be committed to trial jointly with the ap- 
prover. Per Curiam : Sub-s. 3 of s. 337 of the 
Criminal Procedure Code contemplates only a 
case where there has been a commitment made 
by the Magistrate to the Court of Session or the 
High Court. It omits to consider the case where 
the Magistrate himself on his own responsibility 
discharges the accused person. The meaning of 
the sub-section is that the approver shall not be 
set at large until the judicial proceedings pending 
against the accused are finished. For the pur- 
poses of the section it is immaterial whether the 
proceedings are finished by a Magisterial order 
of discharge before trial, or by a Judge’s order 
of acquittal after trial. In the case of the Magis- 
terial discharge, the sub-section would be satisfied 
if the appiover were detained in custody or on bail 
until the order of discharge was made. Emperor 
v. Intya Salabat Khan (19X2) 

I. X,. R. 37 Bom. 146 

g, 342 — Cross-examination of accused , 

propriety of. Cross-examination of the accused 
by putting questions with a view to induce him 
to incriminate himself condemned. Haidar Ali 
P&ADHANIA V . EMPEROR (1912). 

17 C. W. N. 354 

t ss. 345, 403 (2) — Several offences alleg- 

ed m complaint — Accused summoned for one of such 
offences — Compromise of such offence with leave of 
Court — Further prosecution for the other offences if 
lies — Case if revivahle on the ground of nan-pay - 
ment of compensation for compromise The peti- 
tioner was accused of committing house trespass, 
causing grevious hurt and being members of an 
unlawful assembly but was summoned only under s. 
325, Penal Code, and the offence under that section 
was compromised with the leave of the Court. 
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The complainant subsequently filed another com- 
plaint and sought to revive the case alleging that 
the terms of the compromise had not been carried 
out : Held , that the petitioner could not be again 
prosecuted either for grevious hurt or house tres- 
pass or for being members of an unlawful assembly, 
the common object being to commit offences 
which had been compromised Basiruddi v. 
Khairat Ali (1913). . . 17 C. ‘W*. N 948 

s. 349 — e Shall pass such order as he 

thinks fitf meaning of. The words ‘such order as he 
thinks fit’ m s 349, Criminal Procedure Code, do not 
empower the Superior Magistrate to send the case 
back to the Sub-Magistrate for disposal but only 
empower him to pass such final order disposing 
of the case as he may think fit. He Ponnusamy 
Nad an (1913) . . I. L. B. 36 Mad. 470 

ss. 364, 533, 

See Evidence Act (I of 1872), s. 91. 

I.L.B 35 All. 260 

3 374 — Capital sentence — Circumstances 

to he considered hy the High Court in confirming sen- 
tence of death — Delay between passing of sentence m 
the Sessions Court and final orders in the High Court, 
if sufficient ground for not confirming ‘sentence of 
death. Per Carnduff, J. — As the law stands in 
India where the alternative sentences of death and 
transportation are prescribed for murder, the fact 
that the accused had the capital sentences sus- 
pended over their heads for nearly six months is a 
matter for the consideration of the Judge of the 
High Court who finally disposes of the appeal, 
and he ought not to confirm the sentence of death 
which might have been rightly passed by the 
Sessions Judge in the first instance, unless he per- 
sonally thinks that such sentence should be carried 
out at the time final orders are passed by him, 
and delay, such as in the present case, is ajsuffieient 
reason for refraining from imposing the extreme 
penalty. Autor Singh v. Emperor (1913). 

17 C. W N. 1213 

ss. 397, 123 — Sentence — Postponement 

of sentence — Person undergoing imprisonment for 
failing to give security — Penal Code (Act XLV of 
1860), s 379 — Theft — Practice and procedure. The 
accused was convicted of an offence of theft and 
sentenced to suffer rigorous imprisonment for six 
months. At that date he was undergoing imprison- 
ment for failing to give security for good behaviour 
The Magistrate directed that the sentence passed , 
m the theft case should take effect after the expiry 
of imprisonment inflicted m the security proceed- 
ings : — Held , that the sentence passed m the 
theft case could not be postponed to the expiry 
of imprisonment in the security proceedings 
inasmuch as the latter was not a “ sentence of 
imprisonment ” as used in s 397 of the Criminal 
Procedure Code, 1898 Emperor v. Kanji , 5 Bom . 
L. B. 26, Emperor v. Durga, 6 Bom . L, B. 1098 , 



( 133 ) 


DIGEST OE CASES. 


( 131 ) 


CHIMIN’ AL PBOCEDUEE CODE (ACT 
V OP 1898) — contd. 


CEIMINAL BEOCEDT7BE CODE (ACT 
V OF 1898) — contd. 


■ s. 397 — concld . 

and Emperor v. Argun, I . L. R 34 Bom . 326, fol- 
lowed Emperor v. Vishnu Balkrishna (1912) 

I. L. B. 37 Bom. 178 

s. 403 (1) — Autrefois acquit — S. 403 

(4), scope oj — Sanction to prosecute, s 195 — Indian 
Penal Code ( Act XLV oj 1860), ss 182 and 211. 
Sanction was obtained by the complainant to 
prosecute the accused for an offence under s. 211, 
Indian Penal Code. Accused was tried and con- 
victed ; but the conviction was quashed by the 
High Court m revision on the ground that the 
accused had not committed an offence under 
that section but under s 182, Indian Penal Code, 
for which no sanction had been granted. Com- 
plainant thereupon obtained sanction to pro- 
secute the accused under s. 182, Indian Penal 
Code. On accused pleading m bar of prosecu- 
tion s. 403 ( 1 ), Criminal Procedure Code, the 
Magistrate overruled the objection and his order 
was confirmed by the Court of Session. Accused 
petitioned the High Court Held, that^ the prose- 
cution was barred by s. 403 ( 1 ), Criminal Proce- 
dure Code Held, further, that s. 403 (4) refers 
to the character and status of the tribunal when 
it refers to competency to try an offence and that 
a sanction under s. 195, Criminal Procedure Code, 
is not a condition of the competency of the tribunal 
but only a condition precedent for the institution 
of proceedings. In re Ganapathi Bhatta (1913). | 

I L,R. 30 Mad. 308 | 

, s. 413 — Appeal — Concurrent sentences 

aggregating to more than one month , by a Magis- 
trate 'of the first Class— Whether appeal lies. For 
the purpose of appeal, concurrent sentences 
passed by the trying Magistrate on an accused 
must be taken in the aggregate. The petitioner 
and others were found guilty by a Magistrate of the 
first Class, under ss. 143 and 365, read with s. 114, 
Penal Code, and each of them was sentenced to one 
month’s rigorous imprisonment under each of the 
sections, the sentences to run concurrently : 
Held , that an appeal lay to the Court of Sessions. 
Abdul Khalek v. The Kjnc-Empreor (1912) 

17 C. W. 72 

. s. 435 —Order by Deputy Magistrate 

amounting to a dismissal of complaint — Fresh 
complaint disposed of hy Distr ict Magistrate 
Further enquiry ordered hy Sessions Judge 
Jurisdiction to male such order. Where the 
opposite party filed a complaint against the 
petitioner before the Deputy Magistrate of 
Smgbhum who called for a _ police-report and 
subsequently on a consideration of that report 
passed the following order on the 28th November 
1911: “ Enter mistake of law, s. 406, I P. C. 

and the opposite party thereupon filed another 
complaint before the Deputy Commissioner who 
ordered a judicial enquiry by the Deputy Magis- 
trate and after considering his report directed 
that the case should be entered as false as the 
outcome of a civil dispute j and then the opposite 
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party moved the Sessions Judge who ordered a 
further enquiry under s. 437, Cr. P. C. Held, 
that having regard to the provisions of sec. 
435, sub-s. (4), Cr. P C , the Sessions Judge 
should not have ordered further enquiry into 
the complaint. The older of the Deputy 
Magistrate, dated the 28th November 1911, 
must be regarded as an order dismissing the 
complaint Gmsh Chandra v The Emperor, 
6 C W N. 638, Nagendra hath Sen v. Air. 
Korb, 8 C. W. N. 456, followed. That the case 
having been disposed of by a competent authority 
it could not thereafter have been withdrawn by 
the Deputy Commissioner to his own file under 
s. 528, Cr P. C. That when the Deputy Commis- 
sioner proceeded to revise the Deputy Magistrate s 
order and have a further enquiry made, it must 
be taken that he was acting under s. 435, l^r. r. 
Siddik v Chakauri Khansama ^1913^ 


s. 439. 


Revision — Powers 

of High Court— District Registrar. A District 
Registrar is not a Court subordinate to the High 
Court either on the civil, criminal or revenue 
side, and the High Court has no power to inter- 
fere with the order of the Registrar impounding 
a document and calling upon the applicants to 
show cause why they should not be FOMOuted 
forjo^ry. Empebob * ^^^09 

2 — Revision on fads, 

—Practice of the High Court and its poweis under 
the law- When High Couit should consider evid- 
ence m levisionr-Cml Procedure Code (Act \ 7 of 
1908) s 100— Indian Penal Code (. Act XLV oj 
I860) s. 211— Nature of proof necessary. Per 
Mooherjee, J . — Applications for revision m 
criminal cases stand on a tundamentaHy dxffeient 
footing from appeals against appellate decrees 
in civil suits In cases of the latter description the 
Court is bound by the ngid provisions of s. 100, 

C P. C. to act on findings of fact embodied m the 
liidgment of the lower Appellate Court. In crimi- 
nal cases there is no such statutory restriction to 
the exercise of the jurisdiction of the High Comet. 
As a matter of practice the High Court m revision 
does not ordinarily inferfere with the conclusions 
of the lower Appellate Court on questions of fact 
but there can be no question as to the competency 
if the High Court to interfere with a finding of 
;act when the occasion requires 
aot hesitate to do so when satisfied that the find- 
no- is manifestly erroneous and a miscarriage of 
justice would result from it if left uncorrected* 
rr Queen 12 B. L. R. 249 ; Buran Saheh 
V King-Emperor’, 6 Bom. L. R. 1069, referred to. 

fith fpproTal- The application of the observa- 
tions of the Judicial Committee m Mirza Sajjad 
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Hussain v Nawab Wazu Ah Khan , 16 C. TF. N 
889 , that Judges m India must not have 4 impliedly 
the duty laid upon them ot making their narrative 
of the circumstances minutely and completely ex- 
haustive under the penalty that if they failed to 
do so the absence from their minds of elementary 
considerations might be presumed,” is not to be 
extended to criminal cases. A critical examina- 
tion of the judgments Gf the subordinate 
Courts is not of much assistance when the High 
Court proceeds to revise the findings of fact of 
the lower Courts. A much safer course is to 
obtain a broad and comprehensive view of the 
facts of the case and then to ascertain whether 
there has been a failure of justice. Hama Nath 
Kalapahar v. King -Emperor, 2 C. L J 524, 
referred to. In a case under s. 211, Penal Code, 
failure on the part of the complainant to estab- 
lish the truth of his allegation does not by any 
means justify the inference that the complaint 
was false ; and to secure a conviction m this class 
of cases it must further be established beyond 
reasonable doubt that the circumstances are not 
merely consistent with the guilt of the accused 
but entirely inconsistent with his innocence Per 
Carnduff, J. The observations of the Judicial 
Committee in Mirza Sajjad Husain v. Nawab 
Wazir Ah Khan , 16 C. TF. N, 889 , may well be 
given a wider application and are especially rele- 
vant in respect of judgments of affirmance even 
in criminal cases. Per Imam, J It is not usual 
for the High Court m revision to discuss a case 
on its facts though it is open to it to do so. Ram 
Pros ad v. The King-Emperor (1912). 

17 C. W. 1ST. 379 

ss. 439, 476. 

See High Court, jurisdiction of. 

I. Xi. R. 40 Calc. 477 

s. 476. 

See <! Certiorari. ” 

L L. R. 36 Mad. 72 

See Collector. I. L. R. 40 Calc. 465 

1. Order under, by 

Civil or Revenue Court if may be revised by High 
Court under s. 439 — Civil Procedwe Code (Act V 
of 1908), s. 115— High Courts Act 24 & 25 Viet, 
C . 104, s. 14. In the case of an order passed 
under s. 476, Cr. P. C., by a Civil or a Revenue 
Court, s. 439, Cr. P. C., has no application, but 
such an order can be revised by the High Court 
under s. 115 of the Civil Procedure Code or under 
s. 15 of the High Courts Act 24 & 25 Viet., C. 104. 
An order made by a Criminal Court under s. 476, 
Cr. P. C., is liable to revision by the High Court 
under s. 439, Cr. P. C. S. 439, Cr. P. C., is to be 
read along with and subject to the provision of 
s. 435, Cr. P. C Where an order under s. 476 
made by a Civil or a Revenue Court is sought to 
be revised by the High Court, the Bench exercis- 
ing Criminal Jurisdiction cannot as such deal with 


CRIMINAL PROCEDURE CODE (ACT 

V OE 1898 ) — contd 
s. 476 — contd 

the matter but the Judges composing that 
Bench may do so if authorised by the Chief Justice 
under s. 1 4 of the High Courts Act Har Prasad 
Das v. The Emperor (1913). 

17 C. W. 3ST. 647 

2. — — — Acquittal of the 

accused by one Magistiate , ordei for piosecution 
of the complainant by another, without junsdiction 
— Belated order under s. 476, Cr. P. C , no inde- 
pendent judicial opinion. Where the persons com- 
plained against by the petitioner were tried and 
acquitted by a Deputy Magistrate on the 1st 
August and a week later another Deputy Magis- 
trate called on the petitioner to show cause why he 
should not be prosecuted under s 213, Penal Code, 
and finally on the 23rd August directed his prose- 
cution under s. 476, Cr. P. C., but subsequently 
on the District Magistrate observing that the 
order for prosecution ought to be made by the 
Magistrate who tried the accused peisons, the 
trying Magistrate on the 16th September passed 
the following order — C4 Petition purporting to 
show cause against prosecution under s. 211 filed. 
The cause shown is not good ; draw up proceed- 
ings under s. 211, I. P C.” — This order purport- 
ing to be made under s. 476, Cr P. C., although 
the accused persons had applied for the prosecu- 
tion of the petitioner : Held, that there was no 
judicial proceeding of any sort or kind before 
the Magistrate who made the order of the 23rd 
August, and his order for the prosecution of the 
petitioner was altogether beyond his jurisdiction. 
That the belated order of the 10th September did 
not represent the independent judicial opinion 
of the Magistrate, who made it If he had thought 
that action ought to be taken under s. 476, Cr. 
P. C., he ought to have passed the order one and 
a half months before and the fact that he did not 
do so indicated very clearly that he did not at 
the time think it necessary. There may be cases 
m which a Court may not think it necessary in 
the public interest to take action under s. 476, 
Cr P. C , but may be willing to allow the person 
injured to seek redress. In such a case, it is not 
necessary that the order should be passed at or 
near the time of the disposal of the original case. 
Held, however, in the present case, that even treat- 
ing the order of the 16th September, as one made 
under s. 195, Cr. P. C., the further prosecution of 
the petitioner should not be sanctioned, consider- 
ing how illegally and unnecessarily he has been 
harassed in these proceedings. Bhim Lal Shah v 
Emperor (1912) . . . 17 C. W. 1ST. 290 

3. Information before 

Police reported false — Informant called upon by 
Magistrate to prove his case — Older for prosecution 
under s. 211, Penal Code — Jurisdiction to make such 
older. The petitioner lodged an information with 
the Police, who reported it to be false. The peti- 
tioner made no complaint m Court, but the Sub- 
Divisional Magistrate on receipt of the police - 
report passed the order “complainant to prove 
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CRIMIN AL PROCEDURE CODE (ACT 

V OP 1898) — contd, 

s. 478 — concld. 

his case ” and made over the case for disposal to 
another Magistrate who ultimately made an order 
under s. 476, Cr. P. C., against the petitioner ; 
TIeld, that the order of the Sub-Divisional Magis- 
trate and the proceedings held thereunder do not 
come within any pf the provisions of the Code of 
Criminal Procedure and the order for prosecution 
was without jurisdiction. Barba Mahton v . The 
Emperor (1913) . . 17 C. W. 1ST. 824 

s 488 — Maintenance ordei if can be 

enforced^ against estate of deceased husband . After 
the death of the person agamst whom an order 
for maintenance was made there is no claim en- 
forceable under s. 488, Cr. P. C , against the estate 
of the deceased and the order for maintenance 
cannot be enforced in lespect of arrears accrued 
due during the lifetime of the person who was 
ordered to pay maintenance. Ead Ali v . Lal 
Bibee (1913) . . . 17 C. W. 1ST 1130 

ss. 517 and 520 — Appeal — Jurisdic- 
tion — Power of Appellate Court to pass ordei s 
regarding property in respect of which an offence 
has been committed . S. 520 of the Code of Criminal 
Procedure gives to an Appellate Court the same 
power as the Court which originally tried a 
case to pass orders under s. 517 of the Code. 
Baloram Qogai v. Chintaram Kohta , 9 C W. N. 
549, followed. In re Devidin Durgaprasad, I. L. 
R. 22 Bom. 844 , distinguished. Emperor v 
Az mat Shah Khan (1913) 

I. Xi. R. 35 All. 374 

s. 526. 

1. Transfer — Nature 

of grounds warranting a transfer outside the dis- 
trict. Where the Magistrate of a district refused 
to grant an interview to, and cancelled the arms 
license of, a person who was under trial for various 
offences before the Joint Magistrate, it was held 
that these were sufficient reason for transferring 
the cases against him out of the district, there 
being also grounds for granting a transfer from 
the Court of the Joint Magistrate. Parzand Ah 
v. Hanuman Prasad , I. L R. 19 All. 64, followed 
Emperor v. Ram Kishan Das (1913) 

I. L. R. 35 All. 5 

2. — Transfer — Buie 

from High Court staying further proceedings — 
Telegram by the party , effect of — Issue of warrant 
pending' mle. Whereupon the High Court having 
issued a Rule staying further proceedings the 
petitioner sent a telegram which was laid before 
the trying Magistrate, but the petitioner having 
failed to appear on the date previously fixed, the 
Magistrate issued a warrant upon the petitioner : 
Held , that the sending of the telegram did not in 
any way absolve the obligation of the petitioner 
to appear before the Court on the date fixed and 
the issue of the warrant upon the petitioner 
was no ground for transfer of the case. The in- 
convenience of transferring a preventive proceed- 
ing for trial from one district to another adverted 


CRIMINAL PROCEDURE CODE (ACT 
V OF 1898) — concld. 

s. 526 — concld. 

to. Chandi Proshad Singh v. The King -Em- 
peror (1912) . . . 17C.W. N. 536 

ss. 535, 537 ( a). 

See Charge . I L,E, 40 Calc. 168 
s. 537. 

See United Provinces Excise Act (IV 
op 1910), s 63. I. L. R. 35 All. 358 

CRIMINAL PROCEEDINGS. 

See Leave to appeal to Privy Coun- 
cil . . L. R. 40 I. A. 241 

See Practice . L. R. 40 I. A. 241 

CRIMINAL REVISION. 

Dismissal of complaint 

reasons for — Criminal Procedure Code ( Act V of 
1898), s. 203 — Grounds not taken in the first Court 
of Revision might be taken m the High Court — 
Government Circular , its effect — Statute law — 
Practice. Grounds, which were not urged in the 
first Court of Revision, might be taken in the 
High Court. Under s. 203 of the Criminal Proce- 
duie Code (Act V of 1898) reason for dismissing 
the complaint must be recorded. No circular of 
the Government can authorize Magistrates to 
infringe, or in any way alter, the statute law. 
Maniruddin Sircar v. Abdul Rauf (1912). 

I. L. R. 40 Calc. 41 

CROSS OBJECTIONS. 

See Civil Procedure Code (Act V op 
1908), 0. XLI, r. 22. 

1 L. R. 37 Bom. 511 

CULPABLE HOMICIDE. 

See Penal Code (Act XLV of I860), 
ss. 37, 302, 304. 

I. L. R. 35 All. 506, 560 

CUMULATIVE SENTENCES. 

Rioting — Separate sent- 
ences for noting and causing huit — Penal Code (Act 
XLV of 1860), ss. 147, 323 Separate sentences 
for the offences of noting and hurt are legal where 
it is found that each person took an individual 
part in the assault. Nilmony Poddar v. Queen- 
Empress, I. L. R. 16 Calc. 442, Mohur Mir v. 
Queen-Empress, I L. R. 16 Calc. 725, Ferasat v, 
Queen-Empress, I. L. R. 19 Calc. 105, referred to.- 
Ram Angutha Singh i\ Emperor (1913). 

I. L. R. 40 Calc. 511 

CUSTOM. 

See Adoption . I. L. R. 40 Calc. 879 
See Agarwal Banias op Zira. 

I. L. R. 40 Calc. 879 
See Pre-emption , I. L. R. 35 All, 472 

of inalienability — 

See Impartible Zamindari. 

I. L. R. 36 Mad. 325 
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CTTTCHI MEMONS. 

See Mahomed ix Law — Maintenance 

I. It. K. 37 Bom. 71 

D 

DAMAGE. 

See Insurance . I. Ii. R. 37 Bom. 183 
DAMAGES. 

suit for — 

See Limitation I. L. R. 40 Cale. 898 
too remote — 

See Damages in Actions on Tort. 

I Ij. R. 36 Mad. 580 

DAMAGES IN ACTIONS ON CON- 
TRACT. 

. principle of— 

See Damages in Actions on Toet 

L L. R. 36 Mad. 580 

DAMAGES IN ACTIONS ON TORT 

Principle of assessing 

— Damages, too remote , cannot be recover ed — 
Principle of assessing damages m actions cn 
contract compared — Duty of plaintiff to take means 
toiedv.ee the damages — Easements Act (V of 1882), 
s, 33. In a suit for damages sustained by 
the plaintiff m consequence of the defendant’s 
obstruction of the plaintiff’s right to way of his 
field, owing to which the plaintiff did not cultivate 
his lands, their Lordships held, (i) that non-culti- 
vation of the lands was too remote a consequence 
of the defendant’s wrongful act of obstruction as 
the plaintiff had not shown that there were no other 
means of cultivating and that it was in consequence 
of the wrong it was not reasonably possible for him 
to cultivate ; (n) that damages for the loss of crops 
could not be given, but that all that he was really 
entitled to was the extra cost which he would be 
put to for the cultivation of his land in consequence 
of the right of way being obstructed ; and (m) that 
the plaintiff was entitled to substantial damages 
for interference with the evidence of his right. 
Sedgwick on Damages, paragraphs 202 and 215, 
refened to. S. 33 of the Easements Act (V 
of 1882) and Baijnath Singh v. Tetai Ghowdiy , 
6 C. W. N. 197 , applied. Per Cub jam Though 
the rule is the same in actions on contract and m 
tort, viz., that the damages which the plaintiff is 
entitled to must result directly from the wrongful 
act of the defendant and that no claim can be made 
to damages which are only too remotely connected 
with it, there may be differences m the application 
to actions on tort of this basic principle which is 
common to both kinds of actions ; m a contract it 
is the duty of the plaintiff as a prudent man to 
take measures to reduce the damages as far as pos- 
sible, for a breach of contract consists m the de- 
fendant’s failure to do a certain act that he is bound 
to do and it would be quite open to the plaintiff 
to take other measures to obtain the result he ex- 
pected from the defendant’s performance ; a tort, 
on the other hand, may consist m the defendant’s 


DAMAGES IN ACTIONS ON TORT— 

concld 

failing to do an act which he is bound to do or m 
doing one winch he ought not to do or m prevent- 
ing the plaintiff from doing an act which he is en- 
titled to do. Kaeibasavana Gowd v. Veera- 
bhadrappa (1913) . . I. L. R. 36 Mad. 580 

DAMDUPAT. 

See Limitation I. L. R. 37 Bom 326 

Decree in mortgage-suit 

between Hindus — Interest accruing after date fixed 
for redemption , whether rule applicable to. The 
rule of damdupat applies to Hindus only so long 
as the relation between the parties is contractual, 
and ceases to apply when the matter has passed 
from the realm of contract into that of judgment. 
Where a decree has been passed on a moitgage, 
the rule does not apply to the interest accruing 
after the date fixed for redemption. In the matter 
of Han Lall Mullick , I L. R. 33 Calc. 1269 , followed. 
Ram Kanye Audlncary v. Cally Churn Dey , I. L. R. 
21 Ca,lc. 840 , not followed. Sundar Koer v . Sham 
Knshen , I. L. R. 34 Calc. 150 L. R. 34 I. A 9 , 
referred to Nanda Lal Roy v. Dhieendea 
Nath Chakravarti (1913) 

I. X,. R. 40 Calc. 710 

DANABANDI AND BATAI SYSTEMS 

OF TENANCY. 

— presumption as to con- 
tract of tenancy from contract of tenancy m respect 
of adjoining lands — Record of nghts published 
after institution of suit, if can be relied on — 

Non-attendance of landlord at apportionment — 
Liability of tenant if he appropriates whole of 
crops — Bengal Tenancy Act ( VIII of 1885), s 69. 
The plaintiff claimed that certain lands were held 
by the tenants under the danabandi system but 
the Courts below found that they were held 

under the batai system. In two other suits 

against the tenants of the same village the 

Court found that the tenants held under the dana- 
bandi system There was no proof that there was 
an invariable custom prevalent in the village. 
The lower Appellate Court m deciding the ease 
relied upon the record-of-nghts which was finally 
published long after the institution of the suit; 
Held, that the mere circumstance that the con- 
tract of tenancy m respect of some land was of 
one description does not necessarily indicate that 
the contract was of the same description m respect 
of different lands m the same village held by othei 
tenants, and the Court was free to conclude upon 
the evidence that the lands were held under the 
batai system. That the lower Appellate Court 
did not act improperly m relymg on the record- 
of-nghts Kamaleshwari Pershad Singh v. 
Kanhaei Singh (1913). . 17 C. W. N. 1158 

DASTUR DEHI. 

See Pre-emption . I. L. R. 35 AIL 478- 
DATJGHTER. 

See Hindu law — Daughters’ Estate. 

I. L. R. 35 All. 481 
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DAUGHTEB’S SON OE THE GREAT- 
GRANDSON OE THE GREAT-GREAT- 
GRANDEATHER. 

See Hindu Law — Stridhan 

I. L. R. 40 Calc. 82 

DECISION BASED ON OATH. 

See Res Judicata. 

I. L. R. 36 Had. 287 

DECLARATORY DECREE. 

See Agra Tenancy Act (II or 1901), ss. 
79, 95 . .1. Ii. R. 35 AIL 299 

See CrvrL Procedure Code (Act V oe 
1908), s. 11 . . . I. L R. 37 Bom. 307 

See Court-eee . I. L. R 40 Calc. 615 

DECLARATORY SUIT. 

See Court eee . I. L. R. 40 Calc. 245 

DECREE. 

See Civil Procedure Code (Act V op 
1908), s. 60 . I. L. R. 37 Bom. 415 
See Civil Procedure Code (Act V of 
1908), Sch. Ill, s. 7 (1) ( b ) ; ss. 69, 70 

I. L. R. 37 Bom. 32 

See Civil Procedure Code (Act V of 
1908), s. 68, O. XXI, r 100 

I. L. R. 37 Bom. 488 

See High Court, Bombay, Civil Cir- 
cular 96, cl. (T). 

I. L. R. 37 Bom. 631 

See Limitation Act (XV oe 1877), Sch. 
II, Art. 179 

I. L. R. 37 Bom. 42, 317 

See Limitation Act (IX of 1908), Sch 

I, Art. 95 . I. L. R. 37 Bom. 158 

See Limitation Act (IX of 1908), Sch. 
I, Art. 182, cl. (5) 

I. L R. 37 Bom. 559 

form of— 

See Hindu Law — Alienation 

I L R. 40 Calc, 966 

See Mortgage . I L. R. 40 Calc. 378 

part assignment of— 

See Civil Procedure Code, 1908, O. 
XXI, R. 16 . I. L. R. 35 All. 204 

1, , — — Rectification of — 

Suit if lies to rectify a decree in a previous suit . 
Where a decree Was passed by a Court which had 
jurisdiction and authority to make it and the judg- 
ment-debtors failed to adopt the remedies for 
correcting the decree which Were open to them 
by law, by reason of their omission to ascertain 
the terms of the decree m time, a suit to rectify 
the decree is not maintainable. Chand Mea v. Asi- 
ma Banu , 10 C. W. N. 1024 , Jogeswar Atha v. 
Oanga Bishnu QhcdtacTc , 8 C. W. N. 473 , Sri Gopal 
v. Pirthi Singh , 6 C. W. N. 889 , referred to. Bhan- 
di Singh v. Dowlat Ray (1912) 

17 C. W. N. 82 


DECREE — covcld. 

2 A decree must be 

self-contamed and must be executed as it stands. 
If it is not m accordance with the judgment, 
application should be made for its amendment. 
Bhirari Sukul v. Gadadhar Ramanuj Das 
(1912) 17 C. W. X 87 

3 . Preliminary , in 

suit for accounts , appeal against — Final decree 
made pending appeal — Preliminary decree set aside 
on appeal — Application to execute final decree — 
Executing Court , if can treat the final decree as su- 
perseded, though not formally set aside On 21st 
Match 1908, a preliminary decree was „ passed 
directing the defendant to render accounts to the 
plamtff. On 21st May, the defendant preferred 
an appeal and did not thereafter appear m the 
proceedings for taking accounts which went 
on in the first Court and did not take any part 
m those proceedings which ended in a decree in 
favour of the plaintiff for a definite sum on the 
28th May 1908 On 11th August 1908, the Ap- 
pellate Court set aside the preliminary decree 
holding that the defendant was not bound to ren- 
der any account and that -decree was affirmed by 
the High Court in second appeal on 30th August 
1910. On 22nd Pebruary 1911, the plaintiff hav- 
ing applied for execution of the final decree of 
28th May 1908 . Held , that the passing of the final 
decree did not take away the jurisdiction of the 
Appellate Court to hear the appeal against the 
preliminary decree. Mackenzie v. Narsinga Sahai, 
10 C. L . J. 113 , Baikuntha Nath v. Sahmulla, 
6 C. L J . 547, and Madhusudan v. Kammi Kanta , 
I. L. Rs 32 Calc. 1123, distinguished. That the 
final decree, which was dependent on and subor- 
dinate to the preliminary decree, was superseded 
by the decision of the Appellate Court setting 
aside the preliminary decree, and it was not neces- 
sary for the defendant to have the final decree 
formally set aside. That it was competent to 
the executing Court to refuse to execute the final 
decree on the ground that it had been superseded 
and ceased to be opeiative Ram Nath Singh v. 
Basanta Narain Singh (1913) 

17 C. W. N. 868 
DEDICATED PROPERTY. 

acquisition of— 

See Shebait . I. L. R. 40 Calc. 895 

DEED. 

construction of — 

See Promissory Note. 

I. L. R. 36 Mad. 370 

DEED OE ENDOWMENT 

See Religious Trust 

I. L. R. 40 Calc. 251 

DEED OP TRUST. 

construction of— 


See Trust . I. L. R. 40 Calc. 232 
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DEFAMATION. 

See Penal Code, s. 499 

I. L. B. 36 Mad. 216 

— — Statement by accused 

made in application to District Magistrate for trans- 
fer of case — Absolute or qualified privilege — Eng- 
lish law, applicability of, m the mofussil — Cons- 
truction of Statues — Penal Code ( Act XLV of 1860), 
s . 499 . S. 199 of the Penal Code is exhaus- 
tive ; and if a defamatory statement does not fall 
within the specified Exceptions, it is not privileged. 
The English common law doctrine of absolute 
privilege does not obtain in the mofussil m India. 
A defamatory statement made in bad faith by an 
accused, against whom a trial is pending m a Cri- 
minal Court-, and contained in a petition to the 
District Magistrate for a transfer of the case, is 
not absolutely privileged, but is punishable under 
s. 199 of the Penal Code : Green v Delanney, 14 
W. B. Cr. 27, Augada Pam Shaha v. Nemai Chand 
Shaha , I. L P. 23 Calc. 867 , and Kali Nath Gupta 
v. Gobmd Chandra Basu, 5 C. W. N. 293, followed. 
Patarayu Venkata Reddy v Emperor , 13 Cr L. J 
275, dissented from Bobu Gunnesh Dutt Singh v. 
Mugneeram Chowdhary , 11 B. L P 321, Bhikum - 
her Singh v. Becharam Sircar , I. L. B. 15 Calc 
264, Woolf un Bibi v. Jesarat Shaikh , I. L. P . 27 
Calc. 262, Golap Jan v. Bholanath Khettry, I. L. B. 
38 Calc. 880 , distinguished. Haidar All v Abru 
Mia , 1. L. P. 32 Calc. 756, referred to Kan 
Singh v. Emperor, I. L. P. 40 Calc. 441 (note), 
explained, I he proper course in construing an 
Act is to ascertain the natural meaning of its 
language, and not to assume that it was intended 
to leave the existing law unaltered, except when 
such intention is stated : Bank of England v. Vag- 
liano, [7597] A. C. 107, and Norendra Nath Sircar 
v. Kamalbasim Dasi, I . L. R. 23 Calc 563 , followed. 
The essence of a Code is to be exhaustive in the 
matters in respect of which it declares the law, 
and it is not the province of a Judge to disregard 
or go outside the letter of the enactment according 
to its true construction : Gokul Mandar v Pud- 
manund Singh , I. L. P. 29 Calc 707 , followed. 
Kari Singh v. Emperor (1912) 

I. L. B. 40 Calc. 433 

DEFENDANT. 

right to offer evidence. 

See Practice . I. L. B. 40 Calc. 119 

DEKKHAN AGKRIC 0LTTJBISTS 9 BE- 
LIEF ACT (XVII OF 1879), 

— . s. 2 — 

!• — — — Agriculturist — Defi- 

nition — Estate of agriculturist in charge of 
Court of Wards — The Court of Wards is an agri- 
culturist— Court of Wards Act {Bom. Act I of 
1905). A Court of Wards constituted under the 
Court of Wards Act (Bom. Act I of 1905) and 
representing the estate of a minor agriculturist 
is entitled to bring a suit under the provisions of 
the Dekkhan Agriculturist’s Belief Act (XVII of 
1S79). The Dekkhan Agriculturists’ Belief Act 
countenances no distinction based upon the com- 


DEKKHAN PAG-RICITLTTJRISTS' RE- 
LIEF ACT (XVII OF 1879) — contd. 
s. 2 — concld 

parative riches or poverty of the person whose 
status is being investigated. Manohar RaM- 
CHANDRA V. COLLECTOR OE NASIK (1912) 

I. L. B. 37 Bom. 97 

2. — Agriculturist — Defi- 

nition — Person engaging himself personally m 
agricultural labour is an agriculturist irrespective 
of his income from other sources — Bharwad or she- 
pherd — Pastoral income. A person who ordinarily 
engages personally in agricultural labour within 
certain specified limits is an agriculturist as defined 
by s 2 of the Dekkhan Agriculturists’ Be- 
lief Act, 1879, irrespective of the proportion which 
his strictly agricultural income may bear to any 
other income accruing to him. A bharwad (she- 
pherd) who engages personally in agricultural 
labour is an agriculturist although his income from 
non -agricultural ( i.e . pastoral) sources may be 
greater than his other income. Bhikha Fakira 
v. Raich and Manji (1912) 

I. L B. 37 Bom. 398 

s. 15B — Civil Procedure Code ( Act 

V of 1908), 0. XXIII , B 3 — Agriculturist 
mortgagor — Suit for account of principal and 
interest — Decree m terms of a compromise — 
Compromise made without compliance with the 
special provisions of the Dekkhan Agriculturists' 
Belief Act — Compromise valid. Held by the Full 
Bench, that a compromise m a suit which came 
under the Dekkhan Agriculturists’ Belief Act 
(XVII of 1879) was not bad m law because it 
was made without compliance with the special 
provisions (s 15B) of that Act. Shivayagappa 
v . Govindappa (1913) , I. L. B. 37 Bom. 614 

s. 20 — Court — Instalments f power to 

grant — Status of agriculturist not at the date 
of deaee, but m execution proceedings. The Court 
has no power to grant instalments, under s 20 
of tie Dekkhan Agriculturists’ Belief Act (XVII 
of 1879), m the case of a. judgment debtor who 
was not an agriculturist when' the decree was 
obtained, but who becomes one at the time of the 
execution by limiting himself exclusively to profits 
in land. Balchand Chattjrchand v. Chdnilal 
Jagjivandas (1913) . I L. B. 37 Bom. 486 

s 22 — Decree — Execution — Agricultur- 
ist — Exemption from liability to attachment or sale 
— Absence of proof of exemption — Jurisdiction of 
the Court to order sale — Civil Procedure Code 
{Act V of 1908), s 60. S 60 of the Civil 
Procedure Code (Act V of 1908) lays down the 
general rule that property liable to attachment 
and sale in execution of a decree is lands, 
houses, etc , belonging to the judgment-debtor. 
An agriculturist, m order to resist the application 
of that general rule, must prove that he belongs to 
the privileged class so as to render s. 22 of 
the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) applicable to his case. In the absence of 
such proof the exemption from liability to attach- 
ment or sale does not exist for the purpose of exe- 
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DEKKHAN AGRICULTURISTS* RE- 
LIEF ACT (XVII OP 1879) — concld. 

s. 22 — concld. 

cution proceedings and the executing Court has, 
therefore, complete jurisdiction to make the order 
for sale. Narayan Anandram v. Gowbai (1912) 

I. L. R. 37 Bom. 415 

DELEGATION. 

nazir’s power of— 

See Attachment 

I. L. R. 40 Calc. 849 

by Collector — 

See Revenue Jurisdiction Act, Bom- 
bay (X or 1876), ss. 4 (c), 5 and 6. 

I. L. R. 37 Bom. 542 

DELIVERY. 

See Sale of Goods. 

I. L. R. 40 Calc. 523 

— — taking of— 

Dishonestly receiving- stolen pro- 
perty . I. L. R. 40 Calc. 990 

DEPOSIT. 

by judgment-debtor — 

See Rateable Distribution. 

I. L. R. 40 Calc. 619 

order to make — 

See Press Act (I of 1910), s. 3 

I. L. R. 37 Bom. 555 

DEPUTY COLLECTOR. 

See Collector I, L. R. 40 Calc. 465 

DEPUTY COMMISSIONER. 

order of — 

See High Court, jurisdiction of. 

I. L R. 40 Calc. 518 

DEPUTY MAGISTRATE. 

See Punitive Police. 

I. Ii. R. 40 Calc. 452 

DESBMUKHI VATAN. 

See Hereditary Offices Act (Bom. 
Act III of 1874), ss. 11, 11A 

I. L. R 37 Bom. 37 

DESHPANDE KULKARNI VATAN. 

See Pensions Act (XXIII of 1871), s. 4, 

I. L. R. 37 Bom. 91 

DISCHARGE. 

order of, by High Court — 

See Jurisdiction of Criminal Court. 

I. L. R. 40 Calc. 71 

DISCHARGE BY ATTORNEY. 

See Attorney and Client 

I. L. R. 40 Calc. 386 


DISCIPLINARY ACTION. 

See Instructions to Counsel 

I. L. R. 40 Calc. 898 

DISCIPLINARY JURISDICTION. 

See Bombay Regulation (II of 1827), 

s. 56 . I. L. R. 37 Bom. 354 

DISCRETION. 

See Limitation . I. L. R. 37 Bom. 326 
See Pleadership Examination. 

I. L. R. 40 Calc. 588 

of trustee — 

See Religious Trust. 

I L. R. 40 Calc. 232 

DISHONESTLY RECEIVING STOLEN 
PROPERTY. 

Receipt of property — 

Production of the railway receipt , payment of freight 
and taking of formal delivery — Property not actu- 
ally removed, or attempted to be removed , from rail- 
way piemises — Penal Code ( Act XLV of I860)* 
s 411. Wheie the consignee presented a railway 
receipt for certain stolen goods to the station- 
master, paid the freight and received formal de- 
livery of the package from the latter : Held, that 
the goods had come to be not merely in the poten- 
tial possession of the consignee, but actually with- 
in his power and unrestricted control, though he 
had not removed them from the station where they 
were then lying, nor made any attempt to do so, 
and that he had received them wuthm s. 411 of 
the Penal Code Reg v. H ill, 3 Cox. C C 533 ; 
1 Den. C. C. 453, distinguished. Shewdhar Sukul 
v. Emperor (1913) . I. L. R. 40 Calc. 990 

DISMISSAL OP COMPLAINT. 

reasons for — 

See Criminal Revision 

I. L. R. 40 Calc. 41 

DISPUTE CONCERNING LAND. 

Ipnah property — 

Claim by co-shareis to exclusive possession of speci- 
fic plots — Jurisdiction of Magistrate — Criminal 
Procedure Code ( Act V of 1898), s. 145. A Magis- 
trate has jurisdiction, under s. 145 of the Criminal 
Procedure Code m the case of ijmali land, where 
each party claims to be in exclusive possession of 
specific portions of the same. Under s. 115 the 
question for the Magistrate’s decision is not whether 
the parties have a title to possession jointly, or a 
title to possession separately, hut whether either 
of them is in actual possession. Co-sharers in an 
ipnah estate may, by express or tacit arrangement, 
be each separately m actual possession of specific 
or demarcated portions of the same, and s. 145 
applies to such a case. When, however, the parties 
are found to bo not constructively but actually 
in joint possession, the section has no application. 
Makhan Lai Roy v. Barada Ravta Roy, 11 C W. 
N. 512, explained and distinguished. Per Haring- 
ton J. Where a party alleges exclusive possession 
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DISPUTE CONCERN! NG LAND — concld, ’ 

and acquiesces in the healing of the case on that 
footing, he cannot afterwards be heard to say that j 
the whole proceedings aro bad because the land 
is ijmah, Basanta Kumari Dast v Mahesh 
Chandra Laha (1913) . I. L. B. 40 Calc. 982 

DISTRIBUTION. 

period of — 

See Will . I. L. B. 40 Calc. 274 

DISTBICT DEPUTY COLLECTOB. 

See Mamlatdars’ Courts Act (Bom 
Act II of 1906), s. 23 

I. L. B. 87 Bom. 595 

DISTBICT MUNICIPALITIES ACT 
(BOM. ACT III OP 1901). 

s, 22 — 

See Criminal Procedure Code (Act V 
of 1898), s, 195 

I. L. B. 37 Bom. 365 

DIVOBCE. 

See Hindu law — Marriage. 

I. L. B. 37 Bom. 295 

— — — Husband's petition — • 

Foreign domicile — Divorce Act (IV of 1869 } — 
Territorial 'jurisdiction The husband, who was 
an Italian subject with an Italian domicile, in- 
stituted proceedings for divorce on the ground 
of his wife’s adultery. The marriage had been 
solemnized m India, and the parties were residing 
m British India : Held , that, under the provisions 
of the Indian Divorce Act, the Court was bound 
to grant a divorce on proof of adultery, although 
the divorce would have no effect outside India. 
LeMesuner v. LeMesurier, [1895] A C. 517, and 
Shaw v. Gould , L R 3 E & I. App 55, referred to. 
Giordano v Giordano (1912) 

I. Xi. B. 40 Calc. 215 

DIVOBCE ACT (IV OP 1869.) 

See Divorce . IL.R, 40 Calc. 215 

— — — s. 3 (2). Political Resi- 
dent at Aden — District Judge — Jurisdiction to try 
suits under Indian Divorce Act — Aden Courts Act 
(II of 1864), $. 3. The political Resident at Aden, 
not having been appomted “ a Commissioner of a 
Division” is not a District Judge as defined m s 3, 
sub-s (2), of the Indian Divorce Act, I8G9, and has 
no jurisdiction to try suits under the Act. Mouna 
v Mouna (1912) . I. L. B. 37 Bom. 57 

DOCTRINE OP SATISFACTION. 

— j— — Inapplicability in In- 

dia of doctrine of satisfaction — Indian Succession 
Act (X of 1865), s . 164 — General applicability 
m India of the principles of the Indian Succession 
Act in so far as they are not overriden by some spe- 
cial provision of local law or usage — Khojas — Law 
applicable to Khoia wills — The Indian Evidence 
Act (I of 1872), s 92 . The plaintiff claimed to 
be entitled to a sum of money deposited by him 
with one Karmali Moledma, deceased, a Khoja 


DOCTBINE OP SATISFACTION — concld, 
Mahomedan, and also to a legacy under the wfil 
of Karmali Moledina He therefore sued the exe- 
cutors of the will of Karmali Moledma for a de- 
claration to that effect and for the administration, 
if necessary, of the estate of Karmali Moledma. 
The defendants maintained, inter alia, that the le- 
gacy must be taken as intended as payment of 
the balance due on the deposit by the plaintiff 
from Karmali Moledma and that the plaintiff 
could not claim both the legacy and the debt. 
Held, that, inasmuch as the principles of inter- 
pretation announced in the Indian Succession Act 
weie intended by the Legislature to be universally 
applicable unless overriden by some special pro- 
vision of local law or usage, the doctrine of satis- 
faction which is abolished by s 164 of the 
Indian Succession Act, must be considered as ex- 
ploded in India. Held, further, that if it be con- 
sidered that the wills of Khojas are governed by 
Hindu Law, the will of Karmali Moledina would 
be governed by s 164 of the Indian Succession 
Act, but if such wills are governed by Mahomedan 
Law, the will would have to be interpreted m 
accordance with the provisions of the general law 
of evidence, and, m particular, would be governed 
by the provisions of s 92 of the Indian Evi- 
dence Act, and that in either case the defence set 
up under the doctrine of satisfaction would be 
defeated Quoere . Whether the wills of Khojas 
are governed by Hindu or Mahomedan Law*. 
Hassonally Moledina v, Popatlal Parbhudas 
(1912) . . . I. L B. 37 Bom. 213. 

DOMICILE. 

See Divorce . I. L. B 40 Calc. 215 


E 

easement. 

1. Flow of water over 

servient tenement in a definite channel, if neces- 
sary for aegumng right of easement . The fact that 
water flows over the surface of the servient tene- 
ment without a definite channel for its carriage* 
cannot prevent the acquisition of an easement. 
Bidhu Bhusan Paht v. Beny Madhab Mazumdar, 
8 Q. W N. 244, overruled Munshi Misser v. 
Bhimraj Ram (1913) . I . L. B. 40 Calc. 458 

2. — Overhanging 

eaves for discharge of water — Easement and not 
tresspass. The possession of a panch or eaves 
for discharge of water overhanging the defendant’s 
land is an easement and not an occupation of 
defendant’s property. Chotalal Hjrachand v, 
Manilal Gagalbhai (1913) 

I. L. B. 37 Bom. 491 

— Discharge of 

water stopped by owner of dominant tenement — 
Servient owner if may complain — Defined channel 
on dominant tenement, effect of. An easement 
exists for the benefit of the dominant tenement 
alone, and the servient owner acquires no right to 
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BASEMENT — concld. 

insist on its continuance or to ask for damages 
on its abandonment. The principle does not cease 
to be applicable where water has flowed m a defined 
channel on the dominant tenement before it reaches 
the servient tenement. Aftab Chowdhury v. 
Asokhadem (1913). . . 17 C. W. I. 1066 


EASEMENTS ACT (V OF 1S82). 
s, S3 — • 

See Damages in actions on tort. 

I. L. R. 36 Mad. 580 

EAVES. 

See Easement . I. Ii. R. 37 Bom. 481 


BNBOWMEN T — concld. 

See Limitation . X. L. R. 37 Bom. 231 

See Mahomed an Law — Endowment 

I. Xi. R. 40 Calc. 297 

See Religious Trust 

I. L. R 40 Calc. 251 

ENGLISH CASE. 

, Decisions in, how fco 

applicable m India Courts m this country are not 
bound by isolated dicta m English cases not directly 
m point. Their applicability will depend upon 
their being consistent with principles of justice 
equity and good conscience. Manjhoori Bibi 
«?. AkelMahumed, (1913). . 17 C. W, N 889 


EJECTMENT. 

See Transfer oe Property Act (IV 
of 1882), s. 111. I. L. R. 35 All. 145 

Chota Nagpur Tenancy 

Act (Beng. VI of 1908), ss. 4 (3), 41 — Non-occu- 
pancy raiyats — Under -raiyats, ejectment of — Trans- 
fer of property Act {IV of 1882), s. 106—. Incidents 
of tenancy created by contract or custom — Verbal 
notice , sufficiency of Where a raiyat sued an 
under-raiyat m ejectment and got a decree but, 
on appeal, the Judicial Commissioner of Chota 
Nagpur dismissed his suit on the ground that the 
provisions of s. 41 of the Chota Nagpur Tenancy 
Act had not been complied with, as an under- 
raiyat has at least the rights of a non -occupancy 
raiyat : Held, that the view taken by the Judicial 
Commissioner was erroneous. An under-raiyat 
must, for the purposes of that Act, be treated 
as belongimg to a class of tenants quite distinct 
from the class of non-occupancy raiyats. Tho?© 
portions of that Act which dealt with tenants 
generally could be applied to under-raiyats. In 
a suit for ejectment of an under-raiyat, by a raiyat 
the Court can have regard only to the relations esta- 
blished between the parties either by contract or 
custom. Where there is no evidence of a lease, the 
tenancy would no doubt be ordiuaiily held to be 
a tenancy from year to year. There is no statu- 
tory provision that the tenancy of an under-raiyat 
m Chota Nagpur can be terminated only by a 
notice m writing. Guru Charan Ha jam v 
Suklal Hajam, (1913) I. Ij. R. 40 Calc 858 

ELECTION. 

See North-Western Provinces and 
Oudh Municipalities Act (XV 
of 1883), s. 10. I. L. R. 35 All. 308 

See Sale of Goods. 

I. L. R. 40 Calc. 523 

FLECTION PETITION. 

See Criminal Procedure Code (Act 
V OF 1898), s. 195 

I. L. R. 37 Bom. 365 

ENDOWMENT. 

See Court-fee . I. L. R. 40 Calc 245 

See Hindu Law — Endowment. 

I. L. R, 35 AH. 283 


ENGLISH LAW. 

applicability of— 

See Defamation . 

I. L. R. 40 Calc. 433 

ENGLISH RTJLE. 

See Standard of Proof 

I. L. R. 40 Calc. 893 

ENCUMBRANCE. 

See Execution of Decree. 

X. L. R. 40 Calc. 623 

ENHANCEMENT OF RENT. 

See Chota Nagpur Tenancy Act, 

1908, s 27 . I. L. R. 40 Calc. 518 

See Suit . I. L. R. 40 Calc. 423 

. Bengal Tenancy Act 

( VIII of 1886), s . 30— Landlord of a holding , meaning 
of — lies judicata — Civil Pioceduie Code ( Act XI I 
of 1882), s 13— Mattel directly and substantially 
m issue, ivhat constitutes . The plaintiff and the 
! defendants were howladers of a property. The 
defendants took a raiyat, lease from the plaint in 
of his undivided share ot the how la. Upon a suit 
brought by the plaintiff under s 30 of the Bengal 
Tenancy Act for enhancement of rent against the 
! defendant Held, that the plaintiff was not 
! the landlord of a “ holding 55 within the meaning 
| of s. 30 of the Act, and as such the suit was liable 
i to be dismissed. Hanbole Biohmo v. Tasimuddin 
\ Mondul, 2. C. W N 680, followed. In a previous 
| suit between the parties for enhancement of rent, 
j it was decided that the plaintiff had the right to 
• enhance the lent of the defendants ; but the suit 
: was dismissed on the ground that the rent paid 
j by the defendants, was not lower than the rate 
! at "which rent was paid by tenants of adjoining 
I lands. In a subsequent suit between the same 
| parties, the question was laised by the plaintiff . 
: that his right to enhance the rent of the defend- 
j ants was ies judicata : Held, that inasmuch as 
i the decision upon the question of the right of 
! the plaintiff to enhance the rent -was not the 
basis of the decree ultimately made m the pre- 
I vious suit, it was not res judicata between the 
parties Parbati Debi v. Mathura Nath 
J Banerjee (1912) . . I. L. R. 40 Calc. 29 
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ERRONEOUS OBDEB. 

on a question of law — 

See Limitation Act (XV of 1877), 
Sch. II, Arts 178 and 179 

I. L. B. 36 Mad. 553 

ERROR, OMISSION OB IRREGU- 
LARITY. 

See Charge I. L. B. 40 Calc. 168 

ERROR OF LAW. 

See Charge . I. L. B. 40 Calc. 168 

ESTATES LAND ACT (MAD. I OF 1908). 

s. 3, el. (7) and 6, cl (7) — “ Final 

decree 55 ms. 3 , cl. (7), meaning of Held , by the 
Full Bench as follows — where an appeal from 
a decree m ejectment passed under the old 
law is heard after the commencement of Madras 
Act I of 1908 (Estates Land Act) the defendant 
being a ryot m possession of ryot land on such 
date, he is entitled to claim a right of occupancy 
under section 6, clause (1) of the Act notwithstand- 
ing the original decree. The words “ final decree ” 
in the last sub-clause of section 3, clause (7) mean 
a decree which is not under appeal or liable to 
be set aside or modified on appeal Obiter Chief 
J ustice — It is clear that where a landlord obtains 
a decree m ejectment before the commencement 
•of the Act and executes it before the commence- 
ment of the Act the ryot could not claim the 
benefit of the first part of section 6 Obiter • 
Krishnaswani Ayyar J — ‘ v The final decree 
■of a competent civil Court referred to m the de- 
finition of old waste ” in section 3, clause (7), is 
a decree obtained in a proceeding independent 
of that m which the question of occupancy right 
is dealt with under section 6, clause ( 1 ), or the 
presumption under section 23 is made The 
presumption under section 23 applies to all suits 
or appeals whether pending at the date of the 
commencement of the Act or instituted there- 
after. Kanakayya v. Janardhana Padhi. (1913) 

I. L. B. 36 Mad 439 

ESTOPPEL 

See Adverse Possession. 

I. L. B. 40 Calc. 173 

See Civil Procedure Code 1882 
s. 287 (c) . I. L. B. 35 All. 257 

See Landlord and Tenant 

I. L. B. 36 Mad. 53 
See Mortgage . I. L. B. 40 Calc. 534 
I. L. B. 35 All. 353 

See Notice . I. L. B. 140 Calc, 503 
See Trade-mark I. L. B. 40 Calc. 814 
See Wakf . I, L. R. 37 Bom, 447 

Endence Act ( I of 1872) 

-s. IIS— Sale to plaintiff by B, of land as Ins — Attes- 
tation by A with knowledge of the contents, when he 
was the owner , effect of — Civil Procedure Code ( Act 
XIV of 1882), s 3 17 — ‘ Fraudulently. ’ If A, with 
the knowledge that the recital in a sale-deed that J 


ESTOPPEL — condd. 

the land thereby conveyed belongs to B and is in 
his (J5’s) enjoyment as owner, attests the sale-deed 
executed by B in favour of the plaintiff he is 
estopped from setting up thereafter his title to 
the land, even though he {A) might be tie certi- 
fied purchaser of the same in Court auction. 
Sarat Chander Dey v. Gopal Chunder Laha, L. R 19 
I. A. 203, 215 , 216, followed Cairncross v. Lonmer 
3 Macg 829 , and Carr v. London and North - Western, 
Railway Company, L. R. 10 C. P 307, 317, referred 
to. Per Sundara Ayyar, J. — No actual or verbal 
representation is necessary to give rise to estoppel. 
It is no contravention of the rule enacted m section 
317, Civil Procedure Code (Act XIV of 1882), to 
hold that A is estopped m such as case as even a title 
acquired by a statute may be waived just like a 
title under a private conveyance. It is fraudulent 
within the meaning of section 3 17, Civil Procedure 
Code, on i’s part to have obtained a sale certificate 
in his name after his attestation, Abdul Aziz 
v. Kanthu Mullick, I L R. 38 Calc. 512, Krishna- 
swami Chetty v Vellaichami Thevan, 21 Mad. L J. 
1077, Madras Hindu Mutual Benefit Permanent 
Fund v Ragava Chetti, I L R. 19 Mad. 200, 
Bishan Dial v. Ghazi-ud-dm, I. L. R 23 All . 
175 , and Monappa v Surappa, 1 L R 11 Mad . 
234, distinguished. Pei Sadasiva Ayyar, J. — 
Obiter : Section 317, Civil Procedure Code, will be 
a bar only if the plaintiff is obliged to set up 
as part of Ins case for relief the plea that A pur- 
chased in Court auction as benamidar for B. 
After the transfer of Property Act no waiver or 
transfer of rights can be recognised m the case of 
immoveable property m the absence of a registered 
instrument. Having regard to the ordinary course 
of conduct of Indians m this presidency, attestation 
by a person who has or claims any interest m the 
property covered by the document must be treated 
pnmd facie as a representation by him that the 
title and other facts relating to title recited in the 
document are true and will not be disputed by 
him m favour of the oblige under the document. 
K AND AS AMI V. NaGALINGA, (1913) 

I. L B. 36 Mad, 504 

ESTOPPEL BY CONDUCT. 

See Mortgage . I. L. B. 40 Calc, 378 
ETIQUETTE AFFECTING COUNSEL. 

See Bar Council, Resolution of. 

I. L. B. 40 Calc. 898 

EVIDENCE. 

See Bailment . I. L. K. 37 Bom. 122 

See Civil Procedure Code (Act XIV 
of 1882). . I. L. B 36 Mad. 477 

See Evidence Act (I of 1872) 

See Evidence Act (I of 1872), ss 69 and 

70 . . I L. B. 35 All. 364 

See Jury, trial by 

I. L. B. 40 Calc. 367 

See Mortgage . I. L. R. 35 All. 353 

See Practice I. L. B. 40 Calc. 119 
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E VIDEN CE — contd. 

See Pre-emption . I. L. R. 35 All. 472 

See Privy Council 

I. Xi. R. 36 Mad 501 

1. Evidence Act 

(I of 1872), s. 122 — “ Representative in interest .” — 
Disclosure by wife of communications made by 
deceased husband during marriage. Where there 
is no “ representative m interest ” who can consent 
under s 122 of the Evidence Act, to the disclosure 
of communications made by a deceased husband 
to his wife during marriage, the wife should not 
be permitted, even if willing, to disclose such com- 
munications The widow of a deceased husband 
is not his “ representative m interest ” for the 
purpose of giving such consent. Nawab How- 
lad ar v Emperor, (1913) 

I. L. R. 40 Calc. 891 

2. Admissibility of 

evidence — Family settlement — Evidence of settle- 
ment consisting of a joint application by the parties 
for mutation m respect of the property m dispute . 
The brother and widow of a deceased Hindu 
settled a dispute between them as to the ownership 
of the property of the deceased by means of a 
joint application m the Revenue Court asking 
that the property should be recorded half m the 
name of each. This was done, and subsequently 
each sold the share of which he or she was recorded 
as owner. Thereafter, the widow sued to recover 
the share which had gone to her husband’s brother 
Held , that it must be presumed from the applica- 
tion m the mutation proceedings the recording 
of names by the Revenue Court in accordance 
with that application and the subsequent sales 
on the strength of that record, that the parties 
entered into a family arrangement, and the ap- 
plication presented to the Revenue Court was, 
therefore, not compulsorily registrable and was 
admissible in evidence. Korea v . Piari Lal 
(1913) . . . . X. Zi. 3. 85 AIL 502 

3. - — — Expert m 

handwriting , value to be attached to evidence of — 
Corroboration of such evidence. An accused should 
not ordinarily be convicted of forgery upon the 
uncorroborated testimony of a handwnting expert. 
The value to be attached to the evidence of hand- 
writing experts discussed In re Venkata Row 
(1913) . . . I. D. R. 36 Mad. 159 

4. - Private know- 

ledge of facts by Judge , how far may be relied on by 
him — Savaram lands — Meaning of Savaram — 
Madras Estates Land Act ( I of 1908), s. 185 , con- 
struction of. Where the Judge used knowledge 
gamed by him from his own experience as to 
scarcity of land for cultivation (although his 
knowledge was partly derived from facts relating 
generally to the lands in the zammdan of Nuzvid 
in which the lands in suit were situated) : Held, 
that the fact of which he had such knowledge 
was merely a fact of economical history and that 
he had not acted illegally in relying upon it. Per 
Sundara Ayyar J — A Judge is not entitled 
to rely on specific facts not proved by the evidence 


EVIDENCE— contd. 

in the case but knowm to him personally or other- 
wise hot he may use his general knowledge and 
experience in determinmg the credibility of evidence 
adduced before him and applymg it to the decision 
of the specific facts in dispute m the case. 
Per Sadasiva Ayyar, J. — I think the only 
practical rule which can be laid down in these 
cases is that if a Judge knows of his own knowledge 
as an individual observer of a past relevent con- 
crete, private incident, and that fact cannot be 
subjected to ocular proof at the time of trial 
(such as a person’s colour, resemblance of features, 
appearance, behaviour, chemical experiments on 
the present condition of the object), and if the 
truth of such incidents is contested between the 
parties, he should mention his private knowledge 
of such incidents to the parties and he should 
lefuse to he the Judge m that case, unless both the 
parties after he so mentions to them his said 
personal knowledge of that particular incidents, 
state that they have no objection to his continuing 
as Judge In the present case, the learned Judge 
has not gone further than to use the general 
knowledge which he has acquired as a past revenue 
officer and as a revenue Court of experience in 
the course of the performance of his duties in 
zammdan tracts ; and I hold that he was entitled 
to use such knowledge in coming to conclusion on 
the facts after the consideration of the evidence let 
mm this case.” Per Curiam • The word savaram 
as applied to lands does not necessarily convey the 
idea of full proprietary right m the zamindar. 
All that is clear is that sai aram was compensation 
granted to a Zamindar or Revenue officer under the 
Mahomedan Government. Per Curiam Where 
pattas entered into in 1897 evidenced agree- 
ments to lease operating from 1st 1898 ; Held , that 
section 185 of the (Madras) Estates Lands Act 
I of 1908( docs not preclude the Court from taking 
such pattas into consideration, it being the date of 
the contract that is material in deciding whether the 
evidence is admissible. Per Sundara Ayyar, J. : 
The Act does not lay down any rule as to all 
the kinds of evidence that may be produced to 
prove that the land in question is private land and 
it cannot be held that all evidence as to leases sub- 
sequent to 1st July 1898, is shut out altogether. 
Per Sadasiva Ayyar, J. — Evidence as to leases 
granted after 1st July 1898, is shut out by section 
185 if the leases are sought to be used for the 
purpose of provmg the character of the tenure of 
the land. Lakshmayya v. Varadaraja Apparow. 
(1913) 

I. L. R. 36 Mad. 168 

5. Mortgage — Recital of 

receipt of considei ation — Recital admissible as against 
representatives of original mortgagor. Held , that the 
admission of the receipt of consideration contained 
in a mortgage deed is admissible m evidence against 
the representatives in interest of the original mort- 
gagors. Brajeshware Peshakar v. Budhanuddi I. L. R. 
6 Calc 268 , Nawal Kunwar v. Bakhtawar Singh , 
10 All. L. J. 390 , and Abdul Majid v. Mahbub Ah, 
P.A. No. 129 of 1911 , followed. Manohar Singh 
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v. Sumirta Kuai, L L. R 17 All 428. not followed. 
Bisheshwar Dayal v. Harbans 8 ahoy , 6 C. L J. 
659, Ghurphebu v. Permeshwar Dayal , 5 G L J. 
653, and Rahim Jan Bibi v hnan Jan, 14 C L J. 
173, doubted. Bihari Lal v. Makkdum Baksh 
(1913) . . . • I. D. R. 35 All. 194 

EVIDENCE ACT (I OF 1872). 

ss. 3, 114, ill. (g>, 125. 

See Limitation I. L, R. 40 Calc. 898 
ss. 21 and 81 — Evidence of publica- 
tions of a newspaper by a particular person , merely 
by production of the paper — Sufficiency of Crimi- 
nal Procedure Code ( Act V of 1898), ss. 255, 
256, 271, 272, 428 — “ Necessary ” meaning of 
— Mistake of Court, as to puma iac%e case — Retrial. 
Per Sundara Ayyar and Phillips. JJ — Merely, 
exhibiting a copy of a private newspaper containing 
a libellous statement without any sort of proof 
such as the production of an authenticated copy 
of a declaration under section 7 of Act XXV of 
1867, is no proof of publication of the libel by 
the person by whom the paper purports to have 
been published. Evidence that a certain copy 
of the paper tc appears to be printed and published 
by A ” is no proof of publication, by him. If 
there be proof of publication of a newspaper of 
by A then section 81, Evidence Act, presumes that 
what purpose to be a newspaper of a particular name 
is that paper and that every copy of its was issued 
by the publisher of that paper. Gathercole v. Miall, 
15 M. & W. 319, Per v, Forsyth, Russ. & R 
274, and Watts v. Fraser , 7 Ad. & E. 223, consi- 
dered. A statement in a complaint that the accused 
published the libel is no evidence against the accused 
as it was not made in the presence of the 
accused. The fact that the accused never 
denied publication by him of the libel does not 
relieve the prosecution of the necessity of proving 
affirmatively that the accused published the libel, 
an essential fact necessary to establish the guilt 
of the accused. Additional evidence under section 
428, Criminal Procedure Code, can be ordered to 
be taken only if the Appellate Court thinks it 
necessary. Quaere : Whether, if the admission 
by the accused of publication is contained in his 
written statement, that would relieve the prose- 
cution from the defect in lettmg in evidence of pub- 
lication. Difference between admissions in civil and 
criminal cases pointed out. Quaere . Whether sec- 
tion 81 of the Evidence Act is not confined to 
public documents alone. Per Sunidara Ayyar, J. 
— -Where the prosecution by its own negligence 
failed to produce evidence which it was its duty 
to do, additional evidence cannot be considered 
“necessary” by the Appellate Court within the 
meaning of s. 428. The language of that section 
seems to indicate cases where, there being already 
evidence on the record, the Court considered 
it to be unsatisfactory or where the evidence 
on record leaves the Court in such a state of doubt 
that it considers it necessary to enable it to decide 
the case to have further evidence. In such a case 
the accused should be ordered to be acquitted and 


EVIDENCE ACT (I OE 1872)— contd. 
s< 21 — concld, 

not letned allowing further evidence to be taken. 
Per Phillips, J — Where on the Court itself 
taking a mistaken view that a pnmd facie case of 
publication by the defendant had been made out 
(as Was evident from its framing a charge), evidence 
to that effect was not let m by the complainant ; 
it is a case where the Appellate Court ought to 
consider that additional evidence is necessary 
within the meaning of s 428, Criminal Pro- 
cedure Code, and a retrial would be the proper 
order to be made under the circumstances, if 
taking additional evidence would not meet 
the requirements of the case. “ Necessity ” under 
s. 428, Criminal Procedure Code, is a matter 
to be determined on the particular facts of each 
case. Per Benson, J. — Where the prosecution 
wanted to let iu evidence necessary to prove the 
offenc % but the Magistrate intervened, stating 
that it was unnecessary m the circumtances of 
the case and so refused to take that evidence, 
the case is one m which retrial may properly 
be ordered or in which the Co art may properly call 
for the additional evidence under s. 428, Criminal 
Procedure Code. Jeremiah v Vas (1813) 

I. L. B, 36 Mad. 457 

s. 32, sub. ss. (3), 5 ) — 

See Hindu Law — Adoption. 

I. L. R. 36 Mad. 19 

s. 33 — 4 Opportunity to cross-examine 

meaning of — Whether an accused in a Session 8 
enquiry had the opportunity to cross-examine a 
prosecution witness In an enquiry after Chapte r 
XVIII of the Criminal Procedure Code (Act V 
of 1898), a witness was examined by the prose- 
cution but he Was not cross-examined by the 
accused ; in the Sessions trial, the witness having 
died, his deposition was put in under section 33 
of the Indian evidence Act : Held, that it is 
doubtful whether the evidence is admissible under 
sec. 33 of the Indian Evidence Act ; even if it is 
admissible, its evidentiary value is very small 
indeed. Having regard to the practice at Sessions 
enquiries not to cross-examine the prosecution 
Witnesses unless, at the conclusion of the enquiry 
when the charge is drawn up, the accused thinks 
it worth while to defend himself in the first Court, 
it could hardly be said that the accused had the 
opportunity to cross-examine a Witness examined 
by the prosecution, where the accused did not 
cross-examine any of the prosecution, witnesses, 
and was not asked by the enquiring Magistrate 
to exercise this right of cross-examination. Ibrahim 
v. The King-Emperor, (1912) 

17 C. W. N. 230 

s. 35 — Estates Partition Act (VIII 

of 1876 ) — V of 1897 — Batwara khasra prepared 
under the Act of 1876, if a record within the meaning 
of section 35. A khasra prepared under Act VIII 
of 1876 in hativara proceedings, which were com- 
pleted so far as the particular khasra was con- 
cerned, before Act V of 1897 was passed, is not re- 
cord within the meaning of s. 35 of the Evidence 
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EVIDENCE ACT (I OP 1872) — contd. 

s. 35 — concld. i 

Act and cannot be relied on for the purpose of 
rebutting the presumption raised by an entry 
m the record- of -rights. Perma Pay v. Kishen 
Pay, I L. P. 25 Calc. 90, followed. Janh Dobey 
v. Kntarath Poy, 13 C. W. N. 93, distinguished. 
Nanda Lal Pathuk v. Mohunt Chanurpat 
Das (1913) . . . 17C.W3ST, 779 

■ s. 44 — 

See Civil Procedure Code (Act V 
oe 1908), s. 11 . I. Jj. E. 37 Bom. 563 

s. 57— 

See Church . I. L. R. 36 Mad, 418 

s. 68 — Mortgage — Evidence of execution 

' — Attesting witness — Scribe. The scribe of a mort- 
gage deed cannot be counted as an attesting witness 
merely because he has signed the deed, even though 
the deed may in fact have been executed in his 
presence. To be an “ attesting witness ’'within the 
meaning of section 68 of the Indian Evidence Act, 
1872, the witness must have seen the document exe- 
cuted and have signed it as a witness. Panu v. 
Laxmanrao, I. L. R. 33 Bom. id, Burdett v. Spils- 
bury, da 10 C. da F. 340, and Shamn Patter v. 
Abdul Kadir Pavuthan, I. L. R. 35 Mad. 607, 
followed. Padha Kishen v. Fateh Ah Khan, 

1 . L. P. 20 All. 532, Pai Naram Ghosh v. Abdur 
^ Rahim, 5 C. W. N. 554, and Muhammad Ah, 
v. Jafar Khan, AU Weekly Notes, {1897) 146, dis- 
cussed. Badri Prasad v. Abdul Karim, (1913) 

I. L. R. 35 All. 254 

ss. 69, 70. — Evidence — Mortgage — 

Proof of execution of mortgage — Mortgagors illiterate, 
and both they and the attesting witnesses dead before 
suit brought. A mortgage deed was on the face 
of it executed m 1889, by three illiterate mort- 
gagors, who affixed their marks, and was attested 
by more than two witnesses. At the time of the 
institution of a suit for sale thereon, all the exe- 
cutants and the attesting witnesses were dead, and 
the evidence tendered m proof of the mortgage 
consisted of (i) the statement of a witness who 
professed to be acquainted With the handwriting 
of two of the attesting witnesses ; (n) a deed of 
usufructuary mortgage executed by one of exe- 
cutants of the mortgage m suit, and by the re- 
presentative of the two other executants, winch 
referred to and recognized the genuineness of the 
mortgage m suit ; and (in) a deed of sale executed 
in 1902 by the representatives or some of the re- 
presentatives of the executants of the deed in suit, 
which recognized by genuineness of the usufructuary 
mortgage mentioned above. Held, that, having 
regard to sections 69 and 70 of the Indian evidence 
Act, 1872, this evidence was not sufficient to prove 
the mortgage in suit. Gobardhan Das v. Hori 
Lax, (1913). . . . I. L. B. 35 All 364 

s, 90 — Secondary evidence of document 

which may be given — Document, failure of witness to 
produce — Process fee for warrant, failure to deposit, 
if default excluding secondary evidence of document — 


EVIDENCE ACT (I OE 1872)— contd. 
s. 90 — concld . 

Recital of boundaries in documents , if admissible 
as between persons not parties thereto — Document 
over thirty years old, opportunity if must be given 
to prove execution where presumption does not apply 
— Poad-cess return , admissibility of — Omission m a 
document, if evidence. Where the plaintiff issued 
summons upon a witness to produce a lease which 
was a title deed of the Witness and which he was 
under no agreement with the plaintiff to produce, 
and on the failure of the witness to attend, the 
plaintiff to obtain an order for the issue of warrant 
against the witness but failed to put m the process- 
fee ; Held, that, the failure of the plaintiff to get the 
Warrant issued did not amount to default on his 
part, and that m the circumstances of the ease he was 
entitled to use a certified copy of the document as 
evidence. A recital as to the boundary of a land 
m a lease is admissible in evidence agamst a person 
who was no party to that document. Ntngaya 
v. Bharmappa, I. L. P. 23 Bom. 63, Abdul Aziz . 
Mollah v Ebrahim Molla, I. L. P. 31 Calc 965 , 
Burha Mandar v. Megnath, 2 C. L. J. 4n, followed. 
Abdulla v. Kunja Behan, 14 C L. J. 467, Brakes- 
wan v. Bhudanuddi I. L. R. 6 Calc 268, Monohar 
Singh v. Sumitra Koer , I. L. R. 17 All. 428, refer- 
red, to. Under section 90 of the evidence Act the 
Court is not bound to presume the genuineness 
of a document over thirty years old It must 
first satisfy itself that the elements necessary to 
bring the document within the rule in that section 
exists and then exercise its discretion as to whether, 
in the circumstances /the presumption of genuine- 
ness should be applied to it. If the Court is not 
satisfied that the presumption should apply, it 
should call upon the party to produce evidence 
of its execution. Where, therefore, the Court 
below rejected such a document without calling 
upon the party to produce- evidence of execution. 
Held, that the Court had not acted properly. The 
absence of the names of the predecessors of the 
plaintiff from the list of tenants m a road-cess 
return not filed by either party to the suit, was 
admissible in evidence against the plaintiff. Imrit 
Chamar v. Sibdhabi Panday, (1911) 

17 C. W. N. 108 
_ s. 91 — Evidence, admissibility of — Con- 

fession made to enquiring magistrate but not recorded 
by him m writing — Criminal Procedure Code, ss. 
364 and 533. A confession of an accused 
person made to a Magistrate holding an inquiry is 
a matter required by law to be reduced to the form 
of a document within the meaning of s. 91 of the 
Indian Evidence Act, 1872, and that no evidence 
can be given of the terms of such a confession 
except the record, if any, Procedure section 364 of 
the Code of Criminal Procedure Section 533 of 
the Ciimmal Procedure Code has no application to 
a case where no record whatever has been made of 
such a confession. Emperor v. Gtjlabu (1913) 

I. L. R. 35 All. 260 

s. 92— 

See Doctrine oe Satiseaction. 

I. L. R. 37 Bom. 211 
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EVIDENCE ACT (I OF 1872)— ccmtd. 
s. 92 — concld. 

s. 92 — Sale of land , consideration for , 

not as stated m the deed — Oral promise, failure 
to perform. Assuming that it may be shown by 
oral evidence that the real consideration for a 
deed of sale was not the consideration stated m 
the deed itself but a promise to maintain the plaint- 
iff, in the absence of coercion, undue influence, 
fraud or misrepresentation of any hind at the time 
when the deed of sale was registered and possession 
taken thereunder, the deed will not be set aside 
The special equitable doctrine whereby the American 
Courts have relieved m cases where an aged person 
has conveyed all his property in consideration of 
an oral promise to be supported for the remainder 
of his life by the grantee, not applied Stibbayyar 
v. Monism Stjbramania Ayyar. (1913). 

I. L. R. 36 Mad. 8 

s. 92, prov. 1 — Evidence — Proof of 

failure of consideration — Promissory note given 
partly on account of a gambling debt. The de- 
fendant who had been gambhng with the plaintiffs 
and had lost, gave the plaintiffs two promissory 
notes, partly for his gambhng losses and partly on 
other accounts, but it could not be ascertained 
what proportion of the total sum secured was 
represented by the gambling debts. Held , on 
suit to recover on these notes, that it was open 
to the defendants to prove that the consideration 
was in part at least money lost in gambling ; 
and that the Court below wasljustified, on its finding 
that the part of the consideration represented by 
gambhng debts could not be separated from the rest, 
in dismissing the whole suit. Juggarnauth Sew 
Bux v. Pam Dyed, I. L. P. 9 Calc . 791, dis- 
tinguished. Balgobind v. Bhaggtj Mal (1913). 

I. X,. R. 35 All. 558 

s. 106— 

See Mortgage I. I*. R. 40 Calc. 342 

■ . s. 114 — Presumption — Mortgage, suit 

on — bond produced by defendant bearing endorse- 
ment of payment signed by mortgagee and her 
agent — Onus on plaintiff — Case set up by plaintiff 
found false — Suit if may be decreed upon suspicion 
that bond was dishonestly got at by defendant. 
Where the plaintiff as the legal representative of 
the original mortgagee sued to enforce a mortgage 
but was unable to produce the original bond which 
was produced by the defendant bearing on it an 
endorsement of payment by the mortgagee and 
her general agent : Held, that, in view of 
the presumption under s. 114 of the Evidence 
Act which embodies the ordinary rule of 
law, the onus lay on the plaintiff of proving 
affirmatively that the debt was still outstanding, 
or m other words, that the defendant got 
possession of the bond by dishonest means and 
that the signatures to the endorsement 
were either forgeries or unauthorised. Quaere : — 
Whether any question of onus remains after the 
parties have gone into evidence. Plaintiff put 
forward the case that the bond was dishonestly 
and fraudulently made over to the defendant by 


EVIDENCE ACT (I OF 1872) — concld , 
— s. 114 — concld 

the mortgagee’s general agent and that at the 
time alleged the mortgagee was not present at the 
place at which the endorsement was alleged 
to have been signed Both the Courts m India 
disbelieved this case. The trial Court upon this 
finding dismissed the suit, but the Appellate 
Court held that the onus was wrongly thrown on 
the plaintiff, that the bond must have been pur- 
loined by some person during the confusion that 
followed the mortgagee’s death, and from this 
it was concluded that the defendant must have 
got the bond by some dishonest means : Held, 
that the presumption under s. 114 of the Evidence 
Act, could not be set aside by possibility based on 
surmises. That suspicion, though a ground 
for scrutiny, cannot be made the foundation of 
a decision. Hasan Khan v. Mandir Das (1912). 

17 C. W. N. 49 

s. 115— 

See Adverse Possession. 

I. L. R. 40 Calc. 173 
See Estoppel . I. L. R. 36 Mad . 564 

ss. 115, 116- 

See Wake . I. L. R. 37 Bom. 447 

s. 116 — 

See Landlord and Tenant. 

I. L. R. 36 Mad. 53 

s. 117— 

See Trade-mark I. L. R. 40 Calc. 814 

s. 122— 

See Evidence I. Xi. R, 40 Calc. 891 
EVIDENCE FOR THE DEFENCE. 

See Practice . I. L. R. 40 Calc. 376 
EVIDENCE OF JURORS. 

See Jury, trial by 

I. D. R. 40 Calc. 696 

EVIDENTIARY VALUE. 

See Confession I. L. R 40 Calc. 873 

EXCISABLE ARTICLE. 

See United Provinces Excise Act 
(IV of 1910), s. 60 

I. L. R. 35 All. 575 

EXCISE ACT (E. B. and ASSAM I OF 
1910). 

ss. 36, 53,72 — Medicated article con- 
taining Bhang te Kameshwar Modak ’ ’ Manufacture 
and sale by medical practitioner for medicinal pur- 
poses if protected — S. 72, effect and scope of — Notifica- 
tion by Local Government — Rules by Board of Revenue. 
The petitioner, who was a Kabiraj, was charged 
under s 53 of the Eastern Bengal and Assam 
Excise Act with the manufacture and sale of 
an exciseable article, namely, a mixture called 
“ Kameshwar Modak ” which contained bhang and 
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EXCISE ACT (E. R. A3SD ASSAM XOE 
1910) — concld . 

* s. 3 Q—concld. 

which admittedly was a medical article prepared by 
the petitioner for medical purposes : Held that, 
m regard to the manufacture and sale of the 
article m question, the petitioner was protected 
by s. 72 of the Act, the language of which is 
wide enough to take any case to which it applies 
without restriction out of the Act. Satish 
Chandra Roy v. The King-Emperor (1913) 

17 C W. N. 939 

execution 

See Civil Procedure Code (Act V 
or 1908), Sen. Ill, s. 7 (1) (b) ; ss. 69, 70 

I. Ii. E, 37 Bom. 32 

See Execution of decree. 

See Limitation Act (XV of 1877), 
Arts. 178, 179 

I. X. R. 36 Mad. 553 

EXECUTION-APPLICATION. 

by one only of the decree-hold- 
ers — 

See Civil Procedure Code (Act 

XIV of 1882), s 231. 

I. L. R. 36 Mad. 357 

EXECUTION OP DECREE. 

See Civil Procedure Code, 1882 
s 287 (c). „ I X. R. 35 All. 257 

See CrviL Procedure Code, 1882, 

s. 315 . . I. L R 35 AIL 419 

See Civil Procedure Code, 1908, 

s 47. . . I. L. R. 35 All. 243 

See Civil Procedure Code, 1908, s. 60. 

I. L. R. 37 Bom. 415 
See Civil Procedure Code, 1908, 
s 60 (c) . . I. Ii. R. 35 All. 307 

See Civil Procedure Code, 1908, 

s. 86. . .1. L. R. 35 All. 138 

See Civil Procedure Code, 1908, 
s. 68, O. XXI, r. 100. 

I. Xi. R. Bom. 488 

See Civil Procedure Code, 1908, 
O. XXI, r. 16. 

I. X. R. 35 AIL 204 

See Civil Procedure Code, 1908, 
O. XXI, rr. 84, 89, 92. 

I. X,. R. 35 All. 65 

See Civil Procedure Code, 1908, 
O. XXI, r. 88 . 1. 1|. R. 35 All. 296 

See Civil Procedure Code, 1908> 
0. XXI, R. 89. 

I. Ii, R, 37 Bom. 387 

See Civil Procedure Code, 1908, 

0. XXXIV, r. 4 

I. Xi. R. 35 AIL 518 


EXECUTION OF DECREE — contd. 

See Civil Procedure Code, 1908, 
0. XXXIV, r. 8. 

I. X. R. 35 All. 130 

See High Court, Bombay, Civil Circu- 
lar 96, cl. (1) I. L. R. 37 Bom. 631 
See Hindu law — Joint Family. 

I. Xi. R. 35 All. 380 
See Limitation Act (XV of 1877), 
Sch II, Art 179. 

I. X. R. 37 Bom. 42, 317 
See Limitation Act (IX of 1908), Sch. I, 
Art 128 . I. X. R 35 AIL 389 

See Limitation Act (IX of 1908), 

Sch. I, Arts 13S and 144 

I. X. R. 35 All. 432 
See Limitation Act (IX of 1908) 

Sch. I, Art. 182, cl. (5) 

I. X R. 37 Bom. 559 
See Transfer of Property Act (IV of 
1SS2), s. 52 . I. X. R. 37 Bom. 621 

1. — Notice of exe- 
cution — Sale — Civil Procedure Code (Act V 

of 1908), s. 47, 0. XXI, rr. 22 and 90 — Omission 
to serve notice, effect of —’Whether subsequent sale 
void — Question relating to execution of decree— 
Second appeal. Omission to serve a notice under 
the provisions of 0. XXI, r. 22 of the Civil Proce- 
dure Code is not by itself sufficient to render a 
sale, which has been subsequently held, void. 
Sahdeo Pandey v. Ghasiram Gyawal, I. L. R. 
21 Calc. 19, not followed. Though an application 
to set aside a sale on the ground that no notice 
had been served as required by 0. XXI, r. 22 of 
the Civil Procedure Code, is one which cannot be 
made under the provisions of O. XXI, r. 90 of 
the Code, but must be one made under the 
provisions of s. 47 of the Code ; still in order to 
justify a Court in setting aside a sale on the ground 
of the omission to serve a notice under 0. XXI, 
r. 22, it must he proved that the omission to serve 
such notice has resulted m substantial injury to 
the owner of the property sold. Lakshmi CJiaran 
Sen v. Sns Chandra Roy , IS C. L. J. 162, referred 
to. A second appeal lies from an order passed 
on appeal on an application to set aside a sale 
on the ground, that no notice had been served as 
required by 0. XXI, r. 22 of the Code. Kumed 
Bewa v . Prasanna Kumar Roy (1912) 

I. X. R. 40 Calc. 45 

2. Rent decree — Sale 

— Encumbrances by way of maintenance grant — 
Portion of tenure m charge of the Encumbered 
Estates Act — Authorities exempted from sale by 
Commissioner — Effect of the order of exemption — 
Chota Nagpur Landlord and Tenant Procedure Act 
( Beng . 1 of 1879), s . 123 — Chota Nagpur Tenancy 
Act (Beng. VI of 1908), s . 208 — General Clauses 
Act (Beng. I of 1899), s. 8, cl (e)~—Rent Recovery 
Act (Beng. VIII of 1865), ss. 4, 5 and 16. When 
an application m execution of a rent decree was 
made for the sale of all the villages comprised m a 
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EXECUTION OF DECREE-— contd. 

tenure, but the Commissioner, for reasons sufficient 
in his opinion, directed the exemption of some 
of the villages from the sale : Held , that, the 
decree holder was not deprived of his right to 
execute his decree, which must be executed as a 
decree for rent against the unexempted portion 
of the tenure under the Bengal Rent Recovery 
Act of 1865. The effect of a sale of the unexempted 
portion would be to pass the property to the pur- 
chaser free of all encumbrances. Dwarkanath 
Chuckerbutty v. Dhun Monee Chowdhram , 15 
XV. B. 524 , Sham Chand Mitter v. Juggut Chandra 
Sircar, 22 W. B. 541, referred to. Madanmohan 
Nath Sahi Deo v. Protap Udai Nath Sahi 
Deo (1912) . . . I. L. R. 40 Calc. 623 

3. Mortgage-decree 

pissed before the Code of 1908 — Application for 
execution made after the Code of 1908 came into force, 
if governed by the new Code — Civil Procedure Code 
{ Act V of 1908), ss . 1 (2), 48, 154 — General Clauses 
Act ( X of 1897), s. 6. S. 48 of the new Code of 
Civil Procedure (Act V of 1908) governs an appli- 
cation for the execution of a mortgage-decree 
obtained even before that Code came into force. 
S. 154 of the new Code clearly contemplates a 
retrospective effect of the Code of an interference 
and with rights acquired under the old Code. S. 1, 
cl. (2) of the new Code afforded ample opportunity 
to all persons having rights under the old Code 
to enforce them before the new Code came into 
operation. Kaunsilla v. Ishri Singh, 1 L.B . 32 
All. 499, not followed. Bisseswar Sonamut v. 
Jasoda Lall Chowjdhry (1913) 

I. X. R. 40 Calc. 704 

4. Stay of execu- 

tion of decree under appeal — Jurisdiction — Proce- 
dure. The Court which passed a decree has no 
power to stay execution thereof whilst the decree 
is under appeal ; neither has a Court which has 
executed its own decree awarding possession of 
immoveable property, power to restore to possession 
the party whom it has ejected. Satya Shankar 
Ghoshal v. Maharaj Narain Sheopuri (1912) 

5 X L. R. 35 All. 119 

5. . — Limitation — Suit 

for sale on a mortgage — Decree payable by instalments 
— Civil Procedure Code , 1882, s. 258 — Civil Pro- 
cedure Code [1908), 0. XXI, r. 2 ; 0. XXXIV , 
r. 5 — Limitation Act (IX of 1908), Sch I, Art 181. 
On a compromise m a suit for sale on a mortgage, a 
decree followed providing that the sum found due on 
the mortgage (Rs. 1,374), with interest at a certain 
rate, should be paid by instalments of Rs. 100 a 
year, along with the interest then due. Payments 
Were to he made by the end of Jeth in each year, 
beginning with the Jeth 1957 Fasli (June 1900), and 
it was provided that, if default were made for 
three years in succession in the payments and 
interest, the decree-holder would be at liberty 
to recover at once the whole amount payable 
under the decree, that is, to apply for an order 
.absolute for sale and execute the same. No pay- 
ment was made in 1C00 or 1901, but in June 
1902, just before the end of Jeth 1959 Fasli, 


EXECUTION OF DE CREE — concld. 

the judgment-debter paid up all that was due on 
account of the first three years. He made no pay. 
ment in 1903, but m June, 1909, he paid up all that 
was due up to the end of Jeth I960 Fasli (June, 
1903). No payment was made in 1905, but in 
June, 1906, he paid the instalment and Interest 
which he ought to have paid m Jeth 1961 Fasli 
(June, 1904). This payment was covered by the 
proviso to section 20 (I) of the Limitation Act. 
The only other payment made was a small sum 
on account of interest m July, 1909. The decree- 
holder applied for an order absolute for sale on 
the 3rd of August, 1909. Held, that the first 
three consecutive defaults Were in 1905, 1906 
and 1907, and that the decree-holders’ application 
was in time applying Art. 181 of the first Schedule 
to the Indian Limitation Act, 1908. The following 
cases were referred to : — Oudh Behari Lai v. 
Nageshar Lai, 1 . L. B. 13 All. 278 , ' Kishan Singh 
v. Aman Singh, I. L. B. 17 All. 42, Boshan Singh 
v. Mata Dm, I. L. B. 23 All. 36, Chunni 
Lai, v. Harnam Das, I. L. B. 20 All. 302, Shankar 
Prasad v. Jalpa Prasad, I. L. B 16 All. 371, A]udhia 
v. Kunjal, I. L. B. 30 All 123, Mon Mohan 
Boy v. Durga Churn Gooee, I. L. B. 15 Calc. 
502, and Kashiram v. Pandu, I. L. R. 27 Bom. 1. 
Badri Narain v. Kttnj Bihari Lal (1913). 

{X. I*. R. 35 AIL 178 

EXECUTION PROCEEDINGS. 

See Mesne Profits I. X. R. 40 Cilc. 50 

EXECUTOR. 

See Executor, sale by. 

I. X. R. 30 Mad. 575 

See Limitation Act (IX of 1908), Sch. I, 
Art. 95 . . . I. X*. R. 37 Bom 158 

EXECUTOR, SAXE BY. 

Powers of an executor, 

happening to be guardian, effect of — Limitation Act 
(XV of 1877), Arts. 44 and 91— What must be 
proved before setting aside a sale by an executor — 
Onus — Executor under Probate and Administration 
Act ( V of 1881) — Sale without Probate or Letters 
of Administration, validity of. In the absence of 
proof that a sale by an executor was not a proper 
act of administration and Was not required for the 
purpose of discharging debts of the deceased, and 
that the vendee was a mala fide purchaser having 
knowledge that the sale was not in due course of ad- 
ministration,the onus of proving all which lies on the 
party attacking the sale, the sale is valid and binding 
on all. The validity of a sale by one clothed 
with the powers of an executor must be tested 
with reference to the powers and duties of an 
executor ; and it cannot be regarded or attacked 
as a sale by a guardian even i the executor ac- 
tually happen to occupy the position of a guardian 
with reference to the plaintiff, a legatee under the 
will. Hence Article 44 of the Limitation Act 
(Act XV of 1877) is inapplicable to such a sale 
Nor is Article 91 applicable to the case as it cannot 
be said that the plaintiff, a legatee could not 
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EXECUTOR, SALE BY — condd. 

succeed in recovering the property without setting 
aside the alienation, which was made neither by 
him nor by any one through whom he claims the 
property as heir, the validity of the sale depending 
on considerations aforesaid, with reference to the 
powers of an executor. An executor’s title is 
■derived from the will, and an executor under the 
probate and Administration Act (V of 18S1), 
unlike an executor under the Indian Succession 
Act or the Hindu Wills Act, can clothe his vendee 
with full title, even without obtaining any Probate 
or Letters of Administration. Sheik Moosa v. 
Sheik Essa, I . L. B. 8 Bom 241, and Mathuradas 
Lowji v. Goculdas Madhowp, I. L. B. 10 Bom 468, 
followed Sarat Chandra Baneryee v. Bhupendra 
nath Basu, I L B 25 Calc. 103, considered and ex- 
plained. Sections 2, 4 and 45 and the preamble 
and heading of Chapter II of Act V of 1881 con- 
sidered. GaNAPATHI AlYAR V SlVAMALAI 

Goundan (1913) . , I. L. R. 38 Mad. 575 

EXORBITANT INTEREST. 

See Contract Act, s. 74. 

X L. R. 36 Mad. 229 

EX PARTE DECREE. 

See Civil Procedure Code 1908, 
0. V, RR, 1 AND 2 ; 0. IX, R. 13. 

I. L. R. 35 AIL 163 

EXPERT IN HANDWRITING. 

See Evidence I. Ij. R. 36 Mad. 159 

EXPROPRIETARY TENANT. 

See Agra Tenancy Act (II of 1901), 
SS. 28, 29, 30 and 34 

I. Xi. R. 35 All. 123 

Sale by one of several 

co-owners holding sir land of his undivided zamindan 
share — Vendor exproprietary tenant of all the 
co-owners and not merely of his vendee. Where the 
owner of an undivided share in a patti sells his 
zammdan rights and becomes an exproprietary 
tenant of the sir land held by him he becomes the 
tenant as regards such land, not merely of his 
vendees but of all the co-sharers in the patti. 
Debi Prasad v. Bhagwan Din (1912) 

I. L. R. 35 All. 27 


F 


FACTUM VALET. 

See Hindu Law — Marriage. 

I. L. R. 35 AIL 265 

FALSE CHARGE. 

See Criminal Procedure Code (Act 
V of 1898), s. 250. 

I. L. R. 37 Bom. 376 

EALSE CHARGE TO POLICE. 

See Jurisdiction of Criminal Court. 

1. 1 4. R. 40 Calc. 380 


FALSIFICATION OF ACCOUNTS. 1 

See Charge . I. L. R. 40 Calc. 318 
FAMILY PURPOSE. 

See Mortgage . I. L. R. 40 Calc. 342 

FAMILY SETTLEMENT. 

See Evidence . I. L. R. 35 ALL 502 

FEMALE MEMBERS. 

See Mortgage . I. L. R. 40 Calc. 378 

FERRY. 

See General Clauses Act (X of 1S97) 
s. 3(25) . . I. L. R. 35 All, 156 

FINAL DISCHARGE. 

See Provincial Insolvency Act (III of 
1907) . . I. L. R. 36 Mad. 402 

FIRE INSURANCE. 

See Insurance . I. L. R. 37 Bom, 183 


FIRM. 

See Foreign Judgment. 

I. L. R. 36 Mad. 414 

FISH. 

— capture of, in irrigation tank— 

See Theft . I. L. R. 36 Mad. 472 

FISHERY— 

Small rivers , tidal but 

not navigable, right of fishery m. In Bengal the 
rights of fishery in small rivers which are tidal but 
not navigable, belong to the proprietors through 
whose estates they ran. Navigability does not 
necessarily follow tidality, and the two terms can- 
not be regarded as equivalent. Srimantu Bagdi 
v. Bhagwan Jalia (1913) . 17 C. W. N. 1108 

foreclosure. 

suit for— 

See Limitation Act (IX of 1908) s. 20, 

I. L. R. 35 AIL 378 

FOREIGN DECREE. 

See Foreign Judgment. 

I. L. R. 36 Mad. 414 

FOREIGN DOMICILE. 

See Divorce . I L, R. 40 Calc. 215 

FOREIGN JUDGMENT. 

. — Suit on — Foi eign Courts 

decree — Decree for money against “firm” — Some 
partners not served in Foreign Court — No personal 
liability — Foreign decree enforceable only against 
partnership property of the partners. The general 
rule of law, undoubtedly is that m suits where one 
person is allowed to represent others as defendants 
in a representative capacity, any decree passed can 
hind those others only with respect of the property 
of those others which he can in law represent and 
no personal decree can be passed against them, 

G 2 
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FOREIGN JUDGMENT — concld. 
although the parties on record eo nomine may be 
made personally liable. The extent of the rule 
applicable to a case of defendants sued as partners 
is laid down m 0. XXI, rule 50, Civil Procedure 
Code A firm was sued m Singapore m the firm’s 
name but only one of the partners was served 
and a decree was passed against “defendants” 
for a certain sum On the judgment of the Singa- 
pore Court a suit was filed m British India against 
the individual partners of the firm and the represen- 
tatives of a deceased partner. Held, that the 
partners who were not served in the Singapore 
suit were not personally liable and that no per- 
sonal decree can be passed against them m the 
present suit, but that their partnership property, 
if any, is liable for the decree of the Singapore 
Court. Pei Curiam . The same is the principle 
applied m suits against an Hindu family represent- 
ed by its manager and m cases covered by Order 
I, rule 8, Civil Procedure Code, the result being 
that an inj' unction m a decree m the latter class 
of cases is not binding on those who are not actu- 
ally parties to the record. Sadagopcichan v. 
Krishnamachan, I, L R. 12 Mad . 356, and Srini- 
vasa Aiyangar v. Arayar Srinivasa Aiyangai , I.L B. 
33 Mad . 483 , referred to. Sahib Thambi v Hamid 
(1913) . . . . I.L.R36 Mad. 414 

FORFEITURE. 

See Landlord and Tenant. 

I. L. R. 40 Calc. 870 

See Transfer of Property Act (IV 
of 18 82), s. 111. 

I. L. R. 35 All. 145 

— . of land — 

See Land Revenue Code (Bom. Act 

V OF 1879, AS AMENDED BY BOM. ACT 

VI OF 1901), s 56. 

I. L. R. 37 Bom. 692 

FORGERY. 

See Penal Code (Act XLV of 1860). 
ss. 463, 467 . 1. 1*. R. 37 Bom. 666 

FRAUD. 

See Limitation Act (IX of 1908), 
Sch. I, Art. 95 

I. L. R. 37 Bom. 158 

— Fraud and collusion 

of predecessors in title — Parties by descent precluded 
from setting up fraud. The property in dispute 
belonged originally to Mahomedsahib, who in 
1829 gave it to his wife Sabinibibi as dower. Sa- 
bmibibi sold it m 1863 to Sardarkhan, one of the 
two brothers of her daughter-in-law Fatmabibi, 
Sardarkhan died in 1873, and in 1875 his brother 
Mahomedkhan gave it in gift to Shabusaheb, one 
of the sons of Fatmabibi. Subsequently on Sha- 
busaheb’s death, his creditor sued his son and 
obtained a decree against him. In execution the 
property was sold and was purchased at auction 
by one Ramchandra who having transferred his 
right to^the plaintiff, her agent brought the present 
suit against Shabusaheb’s sister and his two brothers 


FRAUD — concld 

to recover possession. Held, that the plaintiff was 
entitled to succeed. If all the said transactions 
were genuine, legal and valid, the defendants 
had no case at all, and if they weie, as alleged by 
the defendants, fraudulent and collusive, the de 
fendants were precluded, as parties by descent 
to the alleged fraud, from setting up their own 
iniquity to avoid the legal consequences of those 
transactions Doe, dem. Roberts v. Roberts, 2 B. 
& A. 367, followed Sayad Nahannu v. Sabin - 
bibi (1911) . . . I. L. R.J57 Bom. 217 

FRESH PROCEEDINGS. 

See -Jurisdiction of Criminal Court. 

I. L. R. 40 Calc. 71 


G 

GAMBLING. 

See Prevention of Gambling Act 
(Bom. IV of 1887), s. 4, cls. (a), (c) 

I. L. R. 37 Bom. 651 

See Public Gambling Act (III of 1867) 
SS. 3 AND 4 I. L- R. 35 All. 1 

* — Bombay Prevention of 

Gambling Act (IV of 1887), ss. 5, 6 and 7 — 
Gaming m a common gaming-house — Search of 
the house without wairant issued under s . 6 — 
Presumption under s. 7 cannot arise m search 
conducted without warrant under s. 6. The 
Deputy Commissioner of Police in Bombay, who 
was invested by the Commissioner of Police with 
power to issue warrants under s. 6 of the 
Bombay Prevention of Gambling Act (Bombay 
I Act IV of 1887), on receipt of certain information 
| on oath, personally raided a house and searched 
I it, without issuing a warrant under the provisions 
of s. 6. The accused seventeen in number were 
not seen gaming, but there were found three 
packs of playing-cards and small coin lying near 
them. The accused were tried for the offence 
of gaming in a common gaming-house ; and the 
trying Magistrate applying to them the presump- 
tion raised by s. 7 of the Act, convicted them 
of an offence under s. 6. The accused applied 
to the High Court. — Held, that the presumption 
under s. 7 that the mere finding of cards and 
dice was to be taken as evidence that the house 
m which they were found was used as a common 
gaming-house, could only arise when the house 
is entered under warrant issued under s. 6 of the 
Act. Held, accordingly, that the accused should 
be acquitted and discharged. Emperor v. Fernad r 
I. L . R. 31 Bom. 438, considered. Emperor v . 
Jaffur Mahomed (1912). 

I. L. R. 37 Bom. 402 

GAMBLING DEBT. 

See Evidence Act (I of 1872), s. 92 

I. L. R. 35 All. 55S 
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GAN JAM AND VIZAGAPATAM 

AGENCY PULES. 

Agent's order under 

s. XVIII — Maintainability of petition to High 
Court under Rule XX — Interference of High Court 
m proper cases — S. 244 , bar by — Who can set 
up. A petition lies to the High Court under rule 
XX of the Ganjam and Vizagapatam Agency 
Rules, even though the Agent acted under Rule 
XVIII m dismissing an appeal. Jagannadha v 
Gopanna, I L.R. 16 Mad 229 , dissented from. 
An order of the Agent summarily dismissing an 
appeal is a decree as it disposes of the rights of 
the parties, and under Rule XX the High Court 
may m a proper case (as here, where the Agent 
gives no reasons for dismissal) direct the Agent 
to review his judgment. A person who was not 
a party to a previous suit cannot set up the effect 
of an order m execution m that suit as a bar to a 
suit against him. Qucere : Whether when s 244, 
Civil Procedure Code, does not apply to Agency 
Tracts, the principle of that section applies. 
Vikrama Deo v. Raghunatha Patro (1913) 

I. L. R. 36 Mad. 128 


GIFT — concld. 

absolute, to son — 

See Hindu Law — Will. 

I. L. R. 40 Gale. 274 

GIFT-OYER. 

See Will . I. L. R. 40 Calc. 182 

GOVERNMENT, 

See Bhagdari Village. 

I. L. R. 37 Bom. 87 

See Land Acquisition Act (I op 1894), 
SS. 3 (&), 11, AND 31 (I) AND (2). 

I , L. R. 37 Bom 76 

share of — 

See Land Acquisition — Compensation. 

I. L. R 40 Calc. 64 

suit against — 

See Abkari Act (Bom. Act V of 1878), 

ss. 32, 67 . I. L. R. 37 Bom. 101 


GENERAL CLAUSES ACT (X OF 1897). 

s. 3 (25)— 

Provincial Small Cause 

Courts Act {IX of 1887 ) Sch. II, Art. 13— Court 
of Small Causes — Jurisdiction — Ferry — “Immov- 
able propei ty” — Suit to recover tolls alleged to 
be due to plaintiff as lessee of a ferry. Held , 
that the right to a ferry is a benefit which 
arises out of land and comes within the definition 
of immovable property under s. 3 (25) of 
the General Clauses Act, 1897, and a suit by a 
lessee of a ferry to levy a toll alleged to he recover- 
able by him as such lessee, falls under, Art. 13 of 
the second Schedule to the Provincial Small Cause 
Courts Act and is therefore not cognizable by that 
Court. Gohal Chand v. Lai Chand, Punj. Rec., 
1897, Case No. 48, p. 215, and Desa Singh v. Naram 
Das, Punj . Rec., 1898, Case No. 80, p 278, ap- 
proved. Abdul Hamid Khan v. Babu Lal (1913) 
r I. L.R. 35 All. 156 


GOVERNMENT CIRCULAR. 

effect of — 


See Criminal 


Revision. 

I. L. R. 40 Calc. 41 


GOVERNMENT OFFICER. 


— suit against — 

See Court of Wards Act (Bom. Act 
I of 1905), s. 3 (c). _ orj ^ _ _ 

t x T? 0*7 Tinrn Si 


GOVERNMENT OF INDIA ACT, 1858 
(21 & 22 Viet., c. 106). 


ss, 65 to 67 — 


See Jurisdiction of 


Civil Court. 

L. R. 40 Calc. 391 


GRANT. 

See Vritti . I. L R. 37 Bom. 409 


s. 6 — 

See Execution of Decree. 

I. L. R. 40 Calc. 704 

See Husband and Wife. 

I. L. R. 37 Bom. 393 

GENERAL CLAUSES ACT (BENG. I OF 
1899), 

— s. 8, el. (e) — 

See Execution of Decree. 

I. L. R. 40 Calc. 623 

GHATWALI TENURE. 

See Adverse Possession. 

I. L. R. 40 Calc. 173 

- GIFT. 

See Naikins . I. L. R. 37 Bom. 116 
See Registration I. L. R 35 All. 3 


Ekrarnama — Lease or License — 

Construction— Practice. Where a grant involved 
a transfer of an interest in immoveable property, 
the grantees were m the position of tenants ; 
if it did not, they were at least in the position 
of a licensees Where in an on ekrarnama there 
were clauses by which the giantors reserved 
to themselves certain rights for limited purposes, 
but which, properly construed, gave the grantees 
exclusive possession of the property, the grant 
amounted to a lease. To give exclusive possession 
there need not be express words; it is sufficient 
if the nature of the acts to be done by the grantee 
requires that he should have exclusive possession. 
Roads v The Overseers of Trumpinyton, L. R. 

! 6 Q. B . 56, referred to. Distinction between a 
] license and a lease lies in the fact that in the case 
of license there is no transfer of mterest in land, 
whereas in the case of a lease there is transfer ox 
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GRANT — concld. 

such interest. Upon the construction of the instru- 
ment as a whole: Held, that the paramount inten- 
tion of the parties was to create a present demise, 
and that the grantee was m the position of a tenant. 
Moexpal Singh v. Lalji Singh (1912) 

17 C. W. N. 166 

GRANTOR AND GRANTEE. 

See Adverse Possession. 

I, L. B. 40 Calc. 173 

GRAVEYARD. 

See Mahomedan Law — Endowment. 

I. Ii, R. 40 Calc. 297 

~ — — Trespass — Erection 

of a shea over a visible grave in a disused private 
grave-yard^ — Penal Code (Act XXV of I860), s. 297. 
The erection of a shed over a visible grave belong- 
ing to the complainant’s family in a disused grave- 
yard, claimed to be private property of the tres- 
passer, with the knowledge that the feelings of 
the complainant would be likely to be thereby 
wounded, is an offence under s. 297 of the Penal 
Code. Per Richardson. J. The word “trespass” 
in s„ 297 has not the same meaning as “criminal 
trespass m s. 441 of the Code, but implies any 
violent or injurious act committed in the place, 
and with the knowledge or intent, defined in s. 297. 
Jhulan Sain v. Emperor (1913) 

X. L. R. 40 Calc. 548 

GRIEVOUS HURT. 

See Renal Code (Act XLV oe 1860) 
ss. 300, 325. . I, L. R. 35 All. 329 I 

GROUND-RENT. 


exemption from, to be express — 

See Right of Suit. 

I. L. R. 36 Mad. 373 

GROUNDS OE REVISION*. 

See Criminal Revision. 

I. Ij. R. 40 Calc. 41 

GROVE LAND. 

See Agra Tenancy Act (II of 1901) 

s. 4 ; Ch. X I. Ij R. 35 AU. 200 
GUARDIAN. 

See Hindu law— Will. 

I. L. R. 37 Bom. 18 

GUARDIAN AD LITEM. 

See Hindu law- — Joint Family. 

I. L. R. 35 All. 571 

GUARDIAN AND MINOR. 

See Guardians and Wards Act (VITT 
of 1890) 1 

See Majority Act (IX of 1875), s. 3 

I. L R. 35 All. 150 


GUARDIANS AND WARDS ACT (VIII 
OP 1890). 

— Jurisdiction of District 

Court — No power to order payment of money for 
minor's marriage by person not guardian — Con- 
current jurisdictions when order passed under one 
jurisdiction can be taken to be passed under another . 
The Guardians and Wards Act (VIII of 1890) does 
not give the District Court any power or authority 
over persons other than the guardian or the minor 
except in so far as it deals with the question as 
to who is the proper person to be appointed guar- 
dian, or whether a particular guardian should 
be removed or not and for the purpose of restoring 
the ward to the custody of the guardian. Under 
the Guardian and Wards Act no older can be passed' 
directing a person not a guardian to pay a sum of 
money for the purposes of a minoris marriage. 
Where a Judge passing such an order under the 
Guardians and Wards Act, could have passed a 
similar order as a Judge of a Court of ordinary 
civil jurisdiction, the order cannot be treated as 
a decree m a suit. The two jurisdictions are 
Wholly distinct though exerciseable by the same 
official. Sadasiva Piilai v. Bamalmga Pillai, 
L. B. 2 I. A. 219, and Ledgard v. Bull, I.L.B . 9 
All. 191, distinguished. Somakka v. Ramiah. 
(1913) , - . . I. L. R. 36 Mad. 39 

— — s. 29 — Guardian and Minor — Certi- 

ficated guardian — Sale — Powers of certificated 
guardian different from those of a guardian under 
the general rule of law. The powers of a certificated 
guardian are Regulated and defined by the Guar- 
dians and Wards Act, and the rule of law, that, 
there being no mutuality in a contract to which 
a. minor was a party, it could not be enforced by 
him, does not apply to a contract for the sale of 
immovable property entered into by the certifi- 
cated guardian of a minor with the sanction of 
the Court : such a contract is valid and a suit for 
damages for breach of the contract will He on be- 
half of the minor. Mir Sarwarjan v Falchruddm 
Mahomed Chawdhun, I. L. B. 39 Calc. 232 , dis- 
tinguished. Babu Ram v. Said-un-nissa, (1913) 

I. L. R. 35 All. 499 


' s. 35 — Act XL of 1858 — District Judge's 
power to take security bond from manager — As- 
signment of bond by District Judge — Suit against 
representatives of a deceased manager in respect 
of liability incurred * by him , if lies. It was 
competent to a District Judge acting under Act 
XL of 1858 to take a security bond in his own 
favour for the due discharge of his duties by a 
manager appointed by him. Such a bond can be 
validly assigned by the District Judge under s. 
35 read With s. 2 (2) of the Guardians and Wards 
Act. Bahadur Singh v. Basunta Kumar Roy 
(1913) . . . . . 17 C. W N. 695 


ss. 47, 48, 50 — Application to be 

appointed guardian of minor, dismissed for default— 
Second application, if lies — Application refused — 
Appeal , if Ues — Girl, infant , who has nearly attained 
majority— M arnage, consent of infant to, if necessary 
Guardian of person, if should be appointed to 
enable giving her in marriage . Where an applica- 
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GUARDIAN AND WARDS ACT (VIII 
OF 1890) — concld . 


HEREDITARY OFF ICES ACT (BOM. 
Ill OF 1874) — concld. 


S. 47 — concld . 


tion for appointment as guardian of an infant 
Was dismissed for non-appearance, and an appli- 
cation for a re-hearing was refused : Held, that 
a second substantive application for appointment 
as a guardian is maintainable. Where the Dis- 
trict Judge refused such an application as not 
maintainable: 27eZd,that an appeal lies to the 
High Court against the order. Where a Mahomed- 
an, after having divorced his wife, applied to be 
appomted guardian of his infant daughter, who 
was very close upon her majority, with the object 
of her giving her away in marriage to a suitable 
bridegroom: Held , that, at her age, the consent 
of the girl to the marriage was required, and the 
application should not be proceeded With. Ah- 
mad Ali v . Raisunnessa (1913) 

17 C. W. N. 429 

GUJARAT TALUKDARS ACT (BOM. 

VI OF 1888). 

s. 31 — Incumbrance created by a 


' D* tJd. 4 HKsUjUIUI Vf w 2 ~ 

T alukdar— Adverse •possession for more than twelve 
years after the death of the Talukdar — Title — Li- 
mitation. A person claiming as an incumbrancer 
for more than twelve years from the death of a 
Talukdar, can acquire title by adverse possession. 
The incumbrance which is claimed by virtue of 
adverse possession since the death of a Talukdar 
would not fall within s. 31 of the Gujarat 
Talukdars’ Act (Bom. Act VI of 1888) but would 
be an incumbrance arising from the operation of 
the law of limitation. Talukdari Settlement 
Officer, Gujarat v. Rikhavdas Parshottam- 
das (1912) . . . I. L. R. 37 Bom. 380 


GUN. 


See Arms Act (XI of 1878), ss. 13, 19 (e) 

I. Li. R. 37 Bom. 181 


H 


HALF SISTER’S SON OF WIDOW. 


See Hindu 


Law — Stridhan 

I. L, R 40 Calc. 82 


HEREDITARY OFFICE. 

See Vritti . 1. 1*. R. 37 Bom. 409 


s. 11 — concld. 

mortgage of certain vatan land to the plaintiff in 
the year 1877 and died in 1892. Before the expiry 
of twelve years from his death, his legal representa- 
tive made an application to the Assistant Collector 
for an order for possession on the ground that the 
land was Deshmukhi Vatan. In February 1905 
the Assistant Collector passed an order which 
declared the alienation to be null and void under 
section 11 of the Hereditary Offices Act (Bom. 
Act III of 1874) and directed the land to be re- 
stored to the applicant. Thereupon, the plaintiff 
brought the present suit m the year 1906 against 
the legal representative (applicant before the- 
Assistant Collector) and others for a perpetual 
injunction restraining the defendants from re- 
covering possession of the land. The defendants 
contended that the suit was not maintainable 
by reason of section 4 (a) of the Revenue Juris- 
diction Act (X of 1876). Held, that the order 
passed by the Assistant Collector directing the 
plaintiff to restore possession to the defendant 
bemu unauthorised under section 11 of the Here- 
ditary Offices Act (Bom Act III of 1876), the 
Revenue Jurisdiction Act (X of 1876) was no bar 
to the maintenance of the suit. Held, further, 
that the mere fact that an application was made 
by the defendant to the Assistant Collector within 
twelve years of the death of the alienor, did pot 
interrupt plaintiff’s adverse possession against 
the defendants. Maganchand v. Vithalrav 
(1912) . . . . I. L. R. 37 Bom. 37 

HEREDITARY OFFICES ACT, (BOM. 
V OF 1886). 

s. 2—~ 

See Hindu Law 

L Ii. R. 37 Bom. 598 

HEREDITARY VILLAGE OFFICES 
ACT (MAD. Ill OF 1895). 

See Pensions Act, s. 4. 

I. L. R. 38 Mad. 559 

HIGH COURT. 

See Land Acquisition Act (I of 1894), 

s. 54 . . I.L.R 37 Bom. 508 

disciplinary jurisdiction of— 

See Bombay Regulation (II of 1827), 

s. 56 . . I. L. R. 37 Bom. 354 


HEREDITARY OFFICES ACT (BOM- 
III OF 1874). 

BS< 11, 11 (A) — Revenue Jurisdiction 

Act (X of 1876), s. 4 {a)— Deshmukhi Vatan — 
Mirasi lease and mortgage by the Vatandar — Death 
of the Vatandar— Collector's order declaring the alien- 
ation null and void and directing the land to be 
restored to the representative of the deceased Vatandar 

Adverse possession — Jurisdiction of Civil Courts. 

A Deshmukhi Vatandar executed a mirasi lease and 


by- 


superintendence and control 


See Civil Procedure Code (Act V of 
1908), ss. 3, 115 

I. L. R. 37 Bom. 114 

HIGH COURT, JURISDICTION OF. 

See Civil Procedure Code (Act V of 
1908) O. XLVI, R. 1 ; s. 141 

I. L. R. 36 MacL 16 
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HIGH COURT, JURISDICTION OF— 

contd. 

See Jurisdiction of High Court. 

See Letters Patent (amended) of the 
Bombay High Court, s. 12. 

I. L. R. 37 Bom. 494 

1. Order under s 476 

of the Criminal Procedure Code by Settlement Officer — 
Whether civil appellate or criminal appellate side can 
revise — Criminal Piocedure Code (Art V of 1898), 
s. 439 — Civil Procedure Code (Act V of 1908), s. 
115 — High Courts Act (24 & 25 Viet c. 104), ss. 
14 and 15. In the case of an order passed by a 
Civil or Revenue Court under s. 476 of the Criminal 
Procedure Code, (i) S. 439 of the Criminal Proce- 
dure Code has no application ; (li) The High 
Court can exercise the powers vested m it by s. 
115 of the Civil Procedure Code of s 15 of the High 
Courts Act , and (iii) The Bench of the High Court 
exercising criminal jurisdiction cannot, as such, 
deal with the matter on revision, but the Judges 
composing that Bench may do so, if authorised 
by the Chief Justice under s. 14 of the High Court 
Act. Kali Prasad Chattel-fee v. Bhuban Mohini 
Dasi, 8 C. W. N. 73, and Emperor v. Gopal Bank, 
I. L . P. 34 Cede. 42, considered and approved of 
to a certain extent Emperor v Har Prasad 
D*s (1913) . . . I. L. R. 40 Calc. 477 

2 . — Chota Nagpur 

Tenancy Act (Beng. VI of 1908), s . 27 — Application 
foi enhancement of rent — Jurisdiction of the High 
Court to set aside an order of Deputy Commissioner, 
passed without jurisdiction, on appeal from an order 
of Deputy Collector — Judicial proceeding. Proceedings 
on applications for enhancement of rent under s. 27 
the Chota Nagpur Tenancy Act are judicial proceed- 
ings, and Deputy Commissioners in the performance 
of their judicial duties under the Act are Courts 
subject to the appellate jurisdiction of the High 
Court. The High Court has jurisdiction to inter- 
fere in cases where the Courts of Collectors have 
either exceeded the jurisdiction or failed or re- 
fused to exercise the jurisdiction vested in them 
by the Chota Nagpur Tenancy Act: Chaitan 
Patgosi Mahapatra v. Kunja Behari Patnaik, 
I. L. R. 38 Calc. 832, referred to. Kartik Chan- 
dra Ojha v. Gora Chand Mahto (1913) 

I. L. R. 40 Calc. 518 

3. — Stay of Execution — 

Inherent powers of Court — Special leave to appeal to 
the Privy Council — Civil Procedure Code (Act V of 
1908) ss. 112 and 151 ; 0. XLI. r. 5 (2)—. Letters 
Patent, 1865, cl. 36. The High Court is competent 
to make an order for stay of proceedings in execution 
of its decree m view of an application by the Judg- 
ment-debtor to the Judicial Committee for special 
leave to appeal to His Majesty in Council. Hurro 
Chandar Roy Chowdhry v. Shoorodhonee Debia, 
9 W. R. 402, Panchanan Smgha Roy v. DwarJca 
Nath Roy, 3 C. L. J > 29, Hulcum Chand Bold v. 
Kamalanand Singh, I. L. R. 33 Calc. 927 ; 3 C.L J. 
67, Mahomed Wahiduddin v. Hakiman, I. L. R. 25 
Calc. 757, Tara Pado Ghose v. Kamini Dassi, I. L . 
R. 29 Calc . 644, Mahadeo v. Budhai Ram I L R. 
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26 All. 358, Gajju v. King Emperoi, 2 All. L. J . 
173, Brig Coomaree v. Ramnck Dass, 5 C W. N. 
781, Nityamoni Dasi v Madhu Sudan Sen , I. L. R. 
38 Calc 335 , L. R. 38 1. A 74, referred to. Nanda 
Kishore Singh v. Ram Golam Sahu(1912) 

I. L. R. 40 Calc. 955 

HIGH COURT, BOMBAY, APPELLATE 
SIDE RULES. 

Rule 65 — 

See Bombay Regulation II of 1827, 

s. 52 . . I. L. R. 37 Bom. 303 

Rule 725— 

See Civil Procedure PCode 1908, O 
XLI, R. 10, AND S. 129 

I. L. R. 37 Bom. 572 

HIGH COURT, BOMBAY, CIVIL 
CIRCULAR. 

51— 

See Civil Procedure Code, 1908, O. 
XLI, R. 11. I. L. R. 37 Bom. 610 

96, el. (1) — Decree on mortgage — 

Mortgage executed by father and two sons for family 
purpose — Suit against the father and his sons — Decree 
— Execution against father and sons — Proclamation 
of sale putting up the right, title and interest of 
the father and sons for sale — A condition of sale m 
terms of cl. (1) — Grandsons who were not parties 
to the suit or execution proceedings not bound by the 
sale. G. and two out of his six sons, forming an 
undivided family, mortgaged family-property to 
plaintiffs 5 father for family purposes. The plaint- 
iffs brought a suit upon the mortgage against G., 
five of his sons and three grandsons by his sixth 
son who had died. The suit was decreed m plaint- 
iffs 5 favour. In execution of the Udecree, the 
mortgaged property was put up to sale and pur- 
chased by the plaintiffs at the Court-sale. In 
the proclamation of sale the right, title and interest 
of the defendants to the suit was mentioned ; 
and one of the conditions of sale was in the terms 
of clause (l) to High Court Civil Circular 96. The 
plaintiffs were put in possession of the property. 
The defendants Nos. 7 to 14, 16 and 17 to 19, the 
grandsons of G. by five of his sons who were not 
parties to the mortgage suit or to the execution 
proceedings, having obstructed the plaintiffs in 
their possession, to plaintiffs brought the present 
suit to establish their title against those defendants. 
The defendants contended that then: right to the 
property did not pass at the sale to the plaintiffs 
and they were not bound by the decree to which 
they were not parties. The lower Courts disal- 
lowed the contention on the ground that the de- 
fendants were represented in the suit by their 
fathers and consequently their rights passed at 
the sale to the plaintiffs. On second appeal : — 
Held , that the defendants’ interests in the mort- 
gaged property did not pass to the plaintiffs at 
the Court-sales inasmuch as by an express de- 
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HIGH COURT, BOMBAY, CIVIL CIR- 
CUXAR — concld . 

claration made by the selling Court and accepted 
by the purchasing plaintiffs, those interests were 
formally and deliberately excluded ' from the sale. 
Timmappa v . Narsinha Timaya (1913) 

I. X. R. 37 Bom. 631 

HIGH COURTS ACT (24 & 25 VICT. C. 
104). 

ss. 14,15— 

See High Court, Jurisdiction op 

I. X. R. 40 Calc. 477 

HINDU JOINT RAMIXY. 

See Central Provinces Government 


Wards Act, s. 18 

I. X. R. 40 Calc. 784 


HINDU XAW. 



Col. 

Adoption 
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Joint Eamily . 
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Marriage. 
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Partition 
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Prostitute’s Property 
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Self-acquired Property 
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Stridhan 
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Widow , 
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Will 
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Woman’s Estate 
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See U. P. Land Revenue Act (III op 
1901), ss. Ill, 112 and 233 ( Jc ) 

I. X. R. 35 AIL 126. 


HINDU X AW — ADOPTION . 

See Limitation Act (IX op 1908), Sch. 

I, Art. 118 I. X. R. 37 Bom. 513 

1. Ahirs — Validity 

of adoption after marriage of adopted son. Held , 
that amongst Ahirs the adoption of son after 
his marriage has taken place is not permissible. 
Pichuvayyan v. Subbayyan , I. L. B. 13 Mad , 128, 
followed. Jhunka Prasad v. Nathu (1913) 

I. X. R. 35 All. 263 

2, Widow — Imp- 

lied prohibition m the vntt to adopt— absolute bequest 
to daughters — Hereditary Offices Act {Bom. Act 
111 of 1874 , amended by Bom. Act of 1886) — 
Amendment of the Act excluding daughters from 
succeeding to vatan lands — Adoption of a son of the 
daughter , by the widow — Adoption invalid — Will — 
Construction. A testator by his will dated the 
9th March 1885 bequeated his property, which 
for the most part consisted of vatan lands, to his 


HIIDU XAW — ADOPTION — contd. 
two daughters “ m perpetuity.” He enjoined 
his wife not to make over the property to anybody 
“except to my daughters.” The daughters 
were authorised only to relinquish their right m 
favour of each other but not to anybody else. 
In 1886, the Bombay Hereditary Offices Act (III of 
1874) was amended by the Bombay Act V of 1S86, 
whereby the female members of a vatan were 
postponed to male members in the matter of suc- 
cession. The testator’s widow thereupon adopted 
defendant No. 1 Who was a son of one of the daught- 
ers. The plaintiffs, the reversioners of the testator, 
filed a suit to obtain a declaration that the adoption 
of defendant No. 1 was invalid, alleging that there 
was m the will an implied prohibition forbidding 
the widow to adopt It was contended in defence 
that the right of the widow to make the adoption 
was not taken away by anything expressed in 
the will. Held, that the adoption was invalid, 
inasmuch as it could not be upheld without giving 
the go-by to the testator’s expressed Wishes. In 
the Will, not only was there a complete bequest 
of the whole estate to the daughters, but the widow 
was in terms prohibited from disposing of the pro- 
perty to anyone except the daughters. The Col- 
lector of Madura v. Moottoo Bamahnga Sathupathy , 
12 Moo. I. A. 397 , distinguished. Malgaud 
Paragauda v. Babaji Dattu (1912) 

I. X. R. 37 Bom. 107 

3. Widow of the 

last vaiandar — Adoption by the widow — Death of 
the adopted son unmarried — Second adoption by the 
adopted son — Vesting of the property in the male 
member of the vatandar family — Divesting of estate 
by adoption — Bombay Hereditary Offices Act (Bom. 
Act V of 1886), s . 2 — Second adoption not valid . 
On the death of the last vatandar, his widow went 
into possession of the vatan property. She adopt- 
ed a son who died in 1902 unmarried. In 1904, 
she adopted another boy. The plaintiff, a rever- 
sioner, sued in 1909, for a declaration that he was 
the vatandar and to recover possession of the vatan 
property. Held , that the widow oould not make 
a second adoption ; for the property was, on the 
death of her first adopted son, vested in the plaint- 
iff, a male member of the family, and it could 
not subsequently be divested by any adoption made 
by her. Bhimabai v. Tayappa Murarrao (1913) 

I. X R. 37 Bom. 598 

4. Settlement of 

immoveable property by adopting widow m favour 
of her daughter — Settlement assented to by the na- 
tural father of the adopted boy — Attainment of ma- 
jority by the adopted son — Bepudiation of the Settle- 
ment — Settlement not enforceable. A settlement 
of immoveable property by an adopting widow 
in favour of her daughter to take effect upon the 
daughter attaining majority, assented to by the 
natural fathei of the adopted boy at the time of 
adoption, cannot be enforced by the daughter 
agamst the adopted* son who repudiated it on 
majority. Vyasacharya v. Venkubai (1912) 

I. X, R, 37 Bom. 251 
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HINDU LAW — ADOPTION — contd. 

5. * Adoption, va- 

lidity of — Sapinda, consent of, obtained for consider - 
ation — Evidence Act {I of 1872), s. 32, sub-ss. 3 
and 5, — Admissibility of statement made by deceased 
person . Where under the Hindu Law, the 
consent of a sapinda is required to validate an 
adoption by a widow and that consent is ob- 
tained m exchange for a valuable consideration 
the transaction will vitiate the adoption. Rami 
Reddi v. Rangamma, 11 Mad. L. J . 20, followed. 
Srinivasa Ayyangar v. Rangasami Ayyangar, I L.R. 
30 Mad. 450, distinguished. A statement made 
by a deceased sapinda admitting that he had re- 
ceived sum of money m connection with an adop- 
tion was sought to be proved in order to invalidate 
the adoption : — Held, that the statement was 
admissible under section 32, sub-s. (3) of the 
Evidence Act, it being a statement made 
against his pecuniary or proprietary interest. 
Held, also, that the statement was admissible under 
section 32, sub-s 5, as it related to the exist- 
ence of a relationship ; and this notwithstanding 
that the relationship was not in dispute at the time 
when the statement was made. Danakoti Ammal 
v. Balastendara Mtjdaliar. (1913) 

I. L. R. 36 Mad. 19 

0. • Adoption by 

mother with the assent of a deceased son — Objection 
by existing sapinda — Invalidity of adoption . A 
consent previously obtained from a deceased sa- 
pinda cannot he efficacious to validate an adoption 
which is not approved of or objected to by the 
persons who are the nearest sapindas at the time 
the adoption is actually made. Strange’s Hindu 
Law, Yol. I, p. 80, and Sircai on adoption, p. 255, 
not followed. Per Curiam : There is a distinction 
between the case of an adoption in an undivided 
family and that in a divided family, as regards 
the persons whose assent is sufficient. The Col- 
lector of Madura v. Moottoo Ramalinga Sathupathy, 
12 Moo. 1 . A. 396, 442, VellanJci Venkata Knshan 
Rao v. Venkata Rama Lakshmi, I. L.R. 1 Mad. 174, 
and Subrahmanyam v. Venkamma, I.L.R. 26 Mad. 
627, 635, referred to. Mami v. Stjbbarayar (1913) 
I. L. R. 30 Mad. 145 

7. — — Authority to 

adopt given to two widows — Construction — Authority 
whether several or joint — Exercise of power by survivor 
— Restriction as to class of boys — Powers, how to be 
construed — Power given by a Hindu, how to be 
construed when ambiguous. Where a testator by 
his will provided ; “Permission will be granted 
to my two wives to adopt a boy to arrange to offer 
Water and funeral oblations to me, the adopted 
boy will have to be taken from amongst my near 
representatives but my wives will adopt whomso- 
ever they would select,” and on the death of one 
of the widows, the surviving widow adopted her 
brother’s son: Held, that the testator intended 
to confer authority to adopt by the will itself and 
not by a separate instrument. That the authority 
to adopt Was conferred on ftie widows severally 
and not jointly, and the surviving widow could 
lawfully exercise the power of adoption conferred 
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by the Will in construing a document of this de- 
scription the Court would consider that the person 
giving the authority intended his widows to do 
that which the law allowed and not to do something 
which was, if not absolutely illegal, very unusual 
and not practised amongst Hindus. Queer e : 
Whether when an authority to adopt is in fact 
conferred on two widow's jointly, adoption by the 
survivor of them alone is valid. Venkata v. 
Rangaya, I. L. R. 29 Mad. 437, 444, doubted. 
That the expression “from amongst my near re- 
presentatives” being strictly speaking meaning- 
less, no restriction as to the class of boys Within 
which the choice was to be made was to be read 
into it. That it Was not intended that the selection 
was to be made by the widows concurrently. 
Where the general intention of a Hindu to be re- 
presented by an adopted son is clear, effect should 
be given to such intention, if it is possible to do so 
without contravenmg the law, and the Court will 
not be astute to defeat the intenton of the testator. 
Surja Narayan v. Venkata Ramana, I. L. R. 26 
Mad . 681. All powers are to be liberally construed 
in equity in furtherance of the purpose for Which 
they were created. Sarada Pros ad Pal v. Rama 
Pati Pal (1912) 17 C. W. N. 319 

HINDU LAW— ALIENATION. 

1. Alienation — 

Custom of agriculturists in the Punjab — Ancestral^ 
land — Power of father to alienate — Necessity — 
“Just debts ” — Burden of proof — Debts of proprie- 
tor incurred by reckless extravagance and far illegal 
or immoral purposes. In a suit by the respondents 
to have set aside an alienation of part of the family 
property made by their father m favour of the 
appellant, alleging that by the custom of agricul- 
turists in the Punjab he was not competent to sell 
ancestral land without necessity, that there had 
been no necessity for the sale, that their father 
was a debauchee and an extravagant person, and 
that the debts for which the sale was made were 
incurred for immoral and illegal purposes, the 
appellant did not deny the custom though he 
traversed all the other allegations in the plaint, 
and contended that, the alienation having been 
made for their father’s antecedent debts, it was 
for the respondents to show that the debts were 
contracted for illegal or immoral purposes. There 
were concurrent findings by the Courts below 
that the respondents’ father was recklessly extra- 
vagant and did not know how to manage his affairs 
properly, and that certain specific debts were 
“ just debts,” and others were not : Held (affirm- 
ing the decision of the Chief Court of the Punjab), 
that the custom set up, not being disputed, was 
applicable to the case, that the payment of a “ just 
debt ” by the male proprietor of lands to Which 
the custom applied was a necessity for which he 
could validly alienate ancestral property, and that? 
the respondents were entitled to possession of 
the property sued for on re-payment to the appel- 
lant of such part of the purchase money as both 
Courts concurrently found to be just debts, the 
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payment of which was a necessity. The ruling in 
Devi Ditta v. Saudagar Singh , (1900) Punjab Pec. No. 
65, that a “ just debt 55 means “ a debt which is 
actually due , and is not immoral, illegal or opposed 
to public policy, and has not been contracted as 
an act of reckless extravagance or of wanton Waste, 
or with the intention of destroying the interests 
of the reversioners,” was approved of by their 
Lordships of the Judicial Committee. Kirpal 
Singh v : Balwant Singh (1912) 

I. L R. 40 Calc. 288 

2. Mortgage by 

widow of fart of the estate — Legal necessity — Pre- 
sumption — Reversioner . Alienation by way of 
mortgage by Hindu widow, as heiress, of a portion 
of the estate of her deceased husband without 
proof either of legal necessity or of reasonable 
enquiry and honest belief as to its existence, but 
with the consent of the next reversioner for the 
time being, Will be valid and binding on the actual 
reversioner, if the presumption of legal necessity 
or of reasonable enquiry and honest belief raised 
by such consent is not rebutted by more cogent 
proof Nobokishore Sarnia Roy v. Han Nath 
Sarma Roy , I . L. R 10 Calc 1102 , considered. 
Bayrangi Singh v. Manokarnika Bakhsh Singh , 
I. L. R 30 All. 1 ; L. R . 35 1. A . 1. referred to. 
Debi Prosad Chowohury v. Golap Bhagat 
( 1913) . . . . I. L. R. 40 Calc. 721 

3. Alienation by 

father in favour of adopted son m family whose adop- 
tion alleged to be illegal — Form of suit — Suit for 
partition m case of stranger in Hindu family — 
Inaction and acquiescence of father of joint family , 
how far binding on sons — Limitation — Minority — 
Form of decree. In a suit instituted in 1907 by 
members of a Hindu joint family governed by the 
Mitakshara law to set aside their father’s alienation 
of ancestral property, against the assignee, the 
first respondent, the father being made a pro forma 
defendant, the appellants alleged that their father 
improperly made in 1898 a disposition of a specific 
portion of the property to the respondent who 
had been adopted by the widow of one or two 
brothers (with the consent of the other) from whom 
their father (the adopted son of the other brother) 
inherited the family property and they contended 
that the adoption of the first respondent was invalid 
for various reasons, and that they were entitled 
to recover the property alienated. The defence 
so far as material, was that the appellants were 
bound by the acquiescence of their father m ad- 
mitting the first respondent to the family, and 
that the suit was barred by limitation. The 
respondents also objected to the form of the suit 
which they contended should have been for parti- 
tion. At the settlement of issues, the appellants’ 
pleader admitted “ that their father had actually 
given possession in 1898 of the property in suit 
to the first respondent to enjoy it exclusively 
previously, since 1887, he was living as a joint 
member of the family, and jointly enjoying the 
profits by reason of the inaction and acquiescence 
of the appellants’ father in that mode of enjoy - 
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ment”. The suit was decided without evidence 
on that admission, and on the allegations m the 
plaint and written statements, and was dismissed, 
and that decree was affirmed on appeal. Held y 
as to the form of suit, that to deny any relief ex- 
cept id a suit for partition would be to deny the 
right to relief altogether, since the basis of the claim 
was that the appellants were entitled to the estate 
as a joint and undivided estate, and desired to 
enjoy it as such. Also it might be that the first 
respondent was entitled to stand m the shoes of 
the appellants’ father as to the share which would 
come to the latter on a partition ; and if he esta- 
blished such a position, the Court would at the 
instance of the respondent decree a partition 
between the appellants and their father. Without 
therefore expressing any opinion as to its validity 
in law or fact, their Lordships thought that, on 
the pleadings, it was open to the first respondent 
to set up such a case. Held, also, that though a 
partition made by a Hindu father may under 
some circumstances bind his minor sons [as in 
Balkishen Das v. Ram Naram Sahu , I. L. R. 30 
Calc. 738 ; L. R. 30 I. A. 739, yet if on the partition 
a share is given to an absolute stranger (as the 
first respondent would be if his adoption were 
invalid) the partition may be impeached as a 
disposition of property made without consideration 
unless it can be supported as a bond fide compromise 
of a disputed claim. If, therefore, the adoption 
of the first respondent were wholly invalid, the 
appellants were entitled to succeed m the absence 
of any other defence. The Appellate Court as 
to limitation bad decided that the suit w'as not 
barred as against the first appellant, but only as 
against the rest of the appellants who were minors, 
and had not been born at the time (1887) when 
it was alleged the adverse possession began to run. 
Held, that if the first appellant was entitled to 
relief the other appellants would also be so entitled. 
Under the circumstances, their Lordships, in al- 
lowing the appeal, were of opinion that they could 
not, on the materials before them, finally determine 
the rights of the parties, and remanded the case 
for trial with a declaration that it was competent 
to the Court, m the event of the first respondent 
failing in his other defences to make the whole 
or any part of the relief granted to the appellants 
conditional on their assenting to a partition so 
far as regarded the father’s interest in the estate, 
so as to give effect to any right to which the first 
respondent might be entitled claiming through 
his assignor. Ramkishore Kedarnath v. Jaina- 
RAYAN RaMRACHHPAL (1913) 

I. L. R. 40 Calc. 988 

HTN'DIT law— DA tTG-HTER’S ESTATE, 

Decree for possession 

of father's estate obtained by daughter — Right of 
daughter's sons to execute such decree. The daughter 
of a separated Hindu obtained a decree for posses- 
sion of her father’s estate against certain tres- 
passers. Before, however, she could obtain pos- 
session, she died and her sons applied for execution . 
Held, that the daughter represented her father’s- 
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conoid. 

estate when she brought her suit for possession 
and that the persons who succeeded to the estate 
were entitled to execute the decree which she had 
obtained. Mahadeo Singh v. Sheo Karan Singh 
^ 1913) . . . I L. R, 35 All 481 

HINDU LAW— ENDOWMENT. 

1. — - — - Endowment — 

Right of succession to sebaitship of temple belonging 
to Ballavacharya Gossams — Evidence of dedica- 
tion — Claim of pei sons incompetent to be sebcnts 
(as being Bhats) of Ballav temple disallowed as 
defeating the puipase for which the founder establi- 
shed the worship — Title — Pi oof of independent 
title to succession as sebait In a suit for possession 
and the right of sebaitship of a temple belonging 
to the Ballavacharya Gossams founded by one 
Muttuji, the maternal grandfather of the plaintiffs 
(appellants), the defendant (respondent) contended 
that the ordinary Hindu law was not applicable 
as alleged by the plaintiffs, and that daughters’ 
sons were excluded by custom from succession. 
Held , that, apart from positive testimony on the 
point, the performance of the worship of the idol 
m accordance with the rites of the sect for whose 
benefit it was held, might be treated as good evi 
•denee of dedication, and the ordinary rule of 
Hindu law relating to the descent of private pro- 
perty was not applicable. Held, also, that the rule 
that the heirs of the founder succeed to the sebait- 
ship laid down in Gosiamee Sree Greedhareejee v. 
Romanlalljee Gossamee , I. L. R 17 Calc. 3 , L. R. 
16 I. A. 137, was, as there implied, subject to the 
-condition that the devolution in the ordinary line 
of descent is not inconsistent with or opposed to 
the purpose the founder had m view m establishing 
the worship. In the present case the appellants 
being Bhats, and not belonging to the Gossam 
kul, were not competent to be sebaits of a Ballav 
temple where the rites were performed according 
to the Ballav ritual, which, it was clearly estab- 
lished, they could not perform. To allow their 
claim would defeat the purpose for which the wor- 
ship was established. Held, further, that the 
respondent had established an independent title 
of his own to the temple as being the nearest 
male relative of Muttuji, both being descendants 
of two full brothers. The idol in the temple was 
brought from his temple at Nathdwara, and the 
worship founded by Muttuji was an off-shoot 
■of the worship at Nathdwara. The temple was 
also built on land belonging to the Tekait respon- 
dent with the permission of his ancestor, who held 
the office of Tekait at the time He had therefore 
a clear title according to the customs and usages of 
the Ballav kul to the sebaitship of the temple. 
Mohan Lalji v. Gordhan Lalji Maharaj (1913) 
I. L. K 35 All. 283 

2. Debutter — Idol, 

destruction or mutilation of, if terminates en- 
dowment — Consecration of new idol, effect of — Land 
-given for ivorship of idol — Grantee if bound to apply 
proceeds for service of new idol — Statement partly 
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against one's interest and partly self -regarding — 
Admissibility. When an image is mutilated or 
destroyed the religious purpose does not come 
to an end, and a new image may be established 
and consecrated in order that it may be worshipped 
as intended by the original founder. Where the 
site where an image which was established by an 
ancestor of the plaintiff was forty years before the 
suit washed away and the image itself was broken 
to pieces, but continued to be worshipped m that 
condition out of the profits of some land made over 
by the ancestor of the plaintiff to an ancestor of the 
defendent for that purpose, and the plaintiff hav- 
ing now established and consecrated a new image 
under the same name m a new temple m the same 
village, called upon the defendant to perform the 
worship of the image out of the profits of the land, 
and the defendant having refused, plaintiff brought 
this suit to compel the defendant to perform the 
worship and m the alternative for ejectment . 
Held, that upon these facts the plaintiff was enti- 
tled to a decree for ejectment. A statement by a 
predecessor of the defendant that the land had 
been given in order that the income might be ap- 
plied for the worship of the grantee’s family idols 
and also of the image established by the plaintiff’s 
ancestor, was admissible against the defendant 
to prove that the land was given for the purpose 
of the image, but not m his favour to prove that 
it was given for the worship of the defendant’s 
family idols. Bijoy Chand Mahatap v. Kali 
Pada Chatterjee (1913) 17 C. W. N. 1013 

HINDU LAW— ILLEGITIMACY. 

-—Illegitimate son Mitak- 

shara. Chap . I, s. 12 — Dasi-putra, meaning of — 
Illegitimate son of a Sudra, share taken by him in 
father's property. The word dasi-putra as used 
m Mitakshara, Chap. I, s. 12, which provides 
for the illegitimate son of a Sudra getting half of 
the share of a legitimate son m the father’s pro- 
perty, has a much wider meaning than a son be- 
gotten on a female slave, and if a Sudra governed 
by the Mitakshara law has a permanent, continuous 
and exclusive concubine who lives as a member 
of his family, she is a dasi and his illegitimate son 
by her who is himself brought up as a member of 
the family is a dasi-putra within the meaning of 
the rule laid down m the Mitakshara. Jogendra 
Bhupati v. Nityananda Man Singh, L. R. 17 I. A. 
128 : 1. L. R. 18 Calc 151 , Rahi v. Gavmda, I. L. R . 

1 Bom. 97, SaduY. Baiza,I . L. JR. 4 Bom. 37, Kn - 
shnayyan v. Muttuswami , 1. L. R. 7 Mad. 407, 
Har Govmda v. Dharam, I. L . R. 6 All. 329, Karup - 
pannan v. Bulokan , I. L. R. 23 Mad. 16, Seshgin 
y. Girewa , I. L R. 14 Bom. 282, RamJcali y. Jamba, 
I. L. R. 30 All 508 , Sarasuti v. Mannu, I. L. JR. 

2 All . 134, Inderan v. Ramswami, 3 B. L R. P. C. 1 ; 
13 Moo I A. 141, Meenakshi v. Appakuti, I. L. R 
33 Mad, 226, Annaayyan v. Chmnan , I. L R. 33 
Mad 366, referred to Ram Saran y. Tek Chand, 
I. L. R 28 Calc. 194, distinguished. Chatturbhuj 
Patnaik v. Krishna Chandra Patnaik (1912) 

17 C W. N.442 
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HINDU LAW—INIIEBITANCE. 

1. Ascetics — Sudras 

- — Buies relating to ascetic persons of the Sudra 
caste. A Sudra cannot enter the order of yati 
or sannyasi , and therefore a Sudra who becomes 
an ascetic is not excluded from inheritance to 
his family estate unless some usage is proved to 
the contrary : Dharampuram v. V irapandiyam, 
1. L. B. 22 Mad. 302, followed. Habish Chandra 
Boy v. Atir Mahmud (1913) 

I. L. B. 40 Calc. 545 

2. Succession to 

stndhanam — preference of co-wife* s daughter to 
sapmdas of husband. Under the Mitakshara law 
of inheritance, the daughter of a co-wife of a de- 
ceased woman, married m one of the approved 
forms, is entitled to succeed to her stndhanam pro- 
perty m preference to the sapmdas of her husband, 
such as his father’s brother’s son. Placitum 11 of 
section XI of Chapter II, Mitakshara, applied. 
Colebrooke’s translation of ‘sapmda’ m that placi- 
tum as ‘kinsmen alied by funeral oblations’ is in- 
correct ; the correct meaning being ‘kinsmen al- 
lied by affnity’ or ‘persons allied to each other by 
possession of particles of the same body.’ Accord- 
ing to the above text the stndhanam property 
of a woman married according to an orthodox 
form, w r ho has left no issue, will devolve on her 
husband, and on failure of the husband the property 
will go to his sapmdas m the order laid down in the 
Mitakshara with reference the succession to the pro- 
perty of a male. V enkatasubramamam Chetti v. Tha- 
yaramma , I.L.B. 21 Mad . 263 , Gojabaiv . Shnmant 
Shahajirao Moloji Baje Bhosle, I L.B 17 Bom. 
lid, 117 , Jagannath Prasad Gupta v. Bunjit Singh , 
I. L.B. 25 Calc 354, 367, Knshnai v. Snpati, l.L R. 
30 Bom. 333, Bai Kesserbai v. Hunsraj Moraji, I L. 
B. 30 Bom . 431 Mussumat Thakoor Deyhee v. Bai 
Bauk Bam, 11 Moo. I.A. 139, 175, and Champat v. 
Shiba, l.L B. 8 All 393, applied. West and Buhler, 
p. 518, T, Krishnasami Aiyar’s Translation of Smnti 
Chandrika, Chapter IX, section HI, verse 83, 
Golab Chandra Sircar Sastn’s Hindu Law, 4th 
edition p. 461, and Bhattacharya’s Hindu Law, 
p. 580, referred to. Nanja Pillai v. Sivabagya- 
thachi (1913) . X. L. B. 36 Mad. 116 

3. , — exclusion from 

— inheritance — Daydbhaga — Murder of father — 
Transportation — Partition suit by heir of excluded 
coparcener — Claim for maintenance not put forward 
— Claim for maintenance after sentence served out — 
Claim by his wife and after-born son — Bes judicata — 
Separate causes of action — Multifarwusness — 
Civil procedure Code {Act V of 1908), 0. I, r. 1. 
Where a son who was excluded from inheritance 
by reason of his murdering his father has served 
out the punishment inflicted upon him and claims 
maintenance from his son the person who has 
excluded him from inheritance : Beld, that under 
the Hindu Law he is entitled to maintenance on 
the principle that property in the hands of the 
coparcener who has excluded another from inheri- 
tance, is liable to a claim or charge for the mainten- 
ance of the disqualified coparcener. His wife 
also, if chaste, is similarly entitled to maintenance 
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out of the property. An after-born son of the 
disqualified co-parcener is also entitled to main- 
tenance as a dependent member of the family. 
A single suit by all three is maintainable under 0. 
1, r. 1, Civil Procedure Code Nilmadhab Mitter 
v. Jotindra Nath Mitter (1913) 

17 C W. N. 341 

4. Daydbhaga — 

Great-grandfather* s great-grandson and father’s bro- 
ther’s daughter’s son, preferential heir who is — 
Stare decisis, doctrine of. As between the great- 
grandson of the great-grandfather of a deceased 
owner and the latter’s father’s brother’s daughter’s 
son, the latter is, upon the authority of the Full 
Bench decisions m Gooroo Gobmd v. Anund Lai, 
5 B. L B. 15 , 13 W. B. { F . B.) 49, Digumbar Bay 
v. Moti Lai , I. L. B. 9 Calc. 563, the preferential 
heir. To re-open the question of succession settled 
by these decisions would not be proper. Young v. 
Boberston, 4 Macqueen H L. 314, 345, and Sii Bctja 
Bao Venkata v. Court of Wards, L. B. 26 I. A . 
83 ; 3 C. W. N. 715, referred to Kedar Nath 
Ray v. Amrita Lal Murerjee (1911) 

17 C. W N. 49a 

HINDU LAW— JOINT FAMILY. 

1. « Joint family — 

Mitakshara — Copartnership — Presumption as to 
law governing family settling in province other 
than that of its origin — Transfer of the ancestral 
property — Liability of sons to pay the debts of their 
father — Conversion of some of the sons to Christian - 
ity, effect of — Status — Limitation — Bemoval of Caste 
Disabilities Act {XXI of 1850). The plaintiffs and 
the defendants Nos. 5 to 7 and the husbands of 
the defendants Nos. 8 and 9 were the sons of one 
Amirta Lal Pandey, whose father, a Hindu go- 
verned by the Mitakshara law, was originally a re- 
sident of Oudh, hut subsequently migrated to 
and settled in the district of Bankura where he 
acquired properties and continued to live jointly 
with his family. The defendants Nos. 1 to 4 were 
the transferees of the ancestral property which 
formed the subject-matter of this suit. On the 
19th March 1900, Amirta Lal Pandey executed 
a deed of conveyance, whereby he transferred his 
ancestral property to the defendants Nos. 1 to 4 , 
in satisfaction of certain debts incurred by him 
m 1892 and 1895. He was joined in this convey- 
ance by the defendants Nos. 5 to 7. On the 26th 
December 1900, Amirta Lal Pandey died, leaving 
him surviving six sons, viz., the plaintiffs and the 
defendants Nos. 5 to 7, as also the widows of his 
two sons who had predeceased him m 1880 and 
1883, respectively. Of the six sons, the plaintiffs 
Nos. 1 and 2 had been converted to Christianity 
in 1890 and 1896 respectively, the defendant No. 
5 became a convert to the same faith in 1904* 
and the plaintiff No. 3 attained his majority m 
1902 On the 19th March 1907, the plaintiffs filed 
their suit against the defendants Nos. 1 to 4 for a 
declaration of the plaintiffs’ title to a three-seventh 
share of the ancestral property and for recovery 
of khas possession and mesne profits, and made- 
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the defendants Nos. 5 to 9 pro formd defendants: 
Held, that when the grandfather of the plaintiffs 
migrated from Oudh to Bengal, the presumption 
was that he carried with him the laws and customs 
as to succession and family relations prevailing 
m the province from which he came Such a pre- 
sumption might, however, have been rebutted by 
proof that the family had adopted the law and 
usages of the place to which he had migrated. 
Held, also, that m 1890, by reason of his conver- 
sion to Christianity, the first plaintiff ceased to be a 
member of the joint Hindu family, but that thence- 
forward he continued to hold the ancestral pro- 
perty as joint owner, and was entitled to recover 
possession of one-seventh share of the property 
on the basis that m 1890, upon the dissolution of 
■the family, he became entitled to such share* 
Jalbhai Ardeshir Shet v. Louis Manoel, L L. R. 
19 Bom. 680, and Lastmgs v. Gonsalves , I. L. R. 23 
Bom . 539, distinguished. Held, further, that the 
second plaintiff, upon his conversion to Christia- 
nity in 1896, ceased to be a member of the joint 
family, and was not bound by the conveyance 
of the 19th March 1900, but that he was liable 
-to satisfy the debts of his father incurred and 
charged upon the ancestral property prior to the 
date of his conversion. Ram Prasad Singh v. Lakh- 
pati Koer, I. L. R. 30 Calc. 231 , Balabux v Rukh- 
mabai, I. L. R. 30 Calc. 725, and Balkishen Das v. 
Ram Naram Sahu, I. L R. 30 Calc. 738, distingui- 
shed. Held, further, that Amrita Lai Pandey 
was competent m 1900 to alienate the ancestral 
property m his hands, not merely in respect of 
his own interest, but also that of the third plaintiff. 
Kulada Prasad Pandey v . Haripada Chatterjee 
<1912) , . . . L L. R. 40 Calc. 407 

2. — — Joint family 

— Allegation of separation m suit by some members 
jor separate share — Expression of intention to hold 
share separately not proved — Right to mesne profits 
on separation — Exclusion from joint family, al- 
legation of —Non-receipt of share of profits of joint 
property — Voluntary residence not with joint family — 
Refusal of allowance as being inadequate. The ap- 
pellant, a member of a joint undivided Hindu family 
brought a suit in 1905 against the respondents, the 
.other members of the family, alleging a separation 
by him in 1901, when he had expressed his intention 
to hold his share separately, and claiming posses 
sion of his share, with mesne profits. Held, that 
what may amount to a separation, or what conduct 
on the part of some of the members may lead to 
separation of a joint undivided Hindu family, 
and convert a joiifft tenancy into a tenancy-in-com- 
mon, must depend on the facts of each case. A 
definite and unambiguous indication by one mem- 
ber of intention to separate himself and to enjoy 
his share m severalty may amount to separation ; 
but to have effect the intention must be unequi- 
vocal and clearly expressed. Separation from 
commensality does not as a necessary consequence 
.effect a division [Rewun Persad v ' Radha Beeby, 
4 Moo I. A. 137]. A separation m mess and wor- 
ship may be due to various causes, and yet the 
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family may continue joint in estate. In this ap“ 
peal it was held (affirming the decision of the Court 
of the Judicial Commissioner), that on the evidence 
m, and under the circumstances of. the case and 
the conduct of the party alleging division of the 
family there had been no separation in 1901, and 
the appellant was consequently not entitled to 
mesne profits on that ground He also claimed 
mesne profits on the ground of exclusion from the 
joint family, as he had not since 1901 received 
any share of the profits of the j'omt property. 
Held, that, although he had not received any of the 
profits of the joint estate, the evidence was clear 
that the appellant was offered an allowance from 
the profits of the joint property which he refused 
to accept as being inadequate, and that would not 
amount to exclusion Suraj Narain v. Iqbal 
Narain (1912) . . . I. L. B. 35 All. 80 

3. Joint Hindu 

family — power of father to bind the family property — 
Further no power to revive time-barred debt. Held, 
that the father and manager of a joint Hindu fa- 
mily cannot legally revive a time-barred debt and 
bind the family property to secure its payment. 
Chandra Deo v. Mata Prasad, I. L. R. 31 All. 
176, and Indar Singh v. Surja Singh 8 All , L. J . 
1009, followed. Dalip Singh v. Kundan Lal 
(1913) I. L. B. 35 All. 207 

4. Mitakshara — 

Joint Hindu family — Liability of sons m respect 
of a mortgage executed by father — Exemption of 
soris interests — Subsequent suit against the sons — 
What plaintiff's are entitled to recover . In 1892, 
a decree was passed on appeal for sale on a mort- 
gage of joint family property against the father 
of the family. In 1896, the sons, who were not 
made parties to the original suit, obtained a decree 
exempting their shares in the family property. 
In 1897, the share of the father was sold and rea- 
lized less than half the amount of the decree. 
In 1910, the mortgagees brought a suit against 
the sons to recover the balance* of the mortgage 
debt after giving credit for the amount realized 
by sale in execution of the decree of 1892. Held , 
that the suit was not barred, but that the plaintiffs 
could only recover the unsatisfied portion of the 
decree of 1892 together with future interest as 
allowed by that decree. They could not treat 
the suit as an ordinary mortgage suit, merely giving 
credit for the amount realized under the decree 
of 1892, nor could they claim interest at the con- 
tractual rate on the unpaid amount of the decree. 
Lachman Das v. Dalu, All. Weekly Notes (1900), 
125 , followed. Dhcnam Smgh v. Angan Lal, 
I L. R 21 All. 301, and Ran Singh v. Sobha Ram, 
I. L. R. 29 All. 544, referred to. Jaleshar Rai 

Anrtjt Rai (1913) I. L. B. 35 All. 302 

5. — Joint Hindu 

family — Execution of dec? re — Power of managing 
member to enter up satisfaction of decree on behalf 
of the family. Held, that the managing member 
of a joint Hindu family can execute decrees on 
behalf of the family, and can receive payment and 
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give good receipts on behalf of the family, which 
will be binding on the family. Hon Lai v. Munman 
Kunwar , I. L. R. 34 All. 549 , followed. Ganga 
Dayal v. Mam Ram , I. L. R 31 All. 156 , distingui- 
shed Achhaibar Sing-h v Ham Sarup Sahu 
(1913) . . . . I. L. B. 35 All. 380 

6. Joint Hindu 

family — Mortgage — Suit for cancellation of mort- 
gage executed by managing member — Compromise — 
Liability of sons. One K, as head of a joint Hindu, 
family, executed m 1905 a usufructuary mortgage 
of the family property, m which the widow of his 
deceased brother joined as a co-mortgagor In 
1907 the mortgagors sued for concellation of this 
deed, but entered into a compromise with the mort- 
gagee, upon which a decree was passed maintain- 
ing the mortgage, but m a modified form. The 
mortgagee thereafter instituted a suit for enforce- 
ment of the mortgage as settled by the compromise 
decree Held, that, m view of the fact that the 
courts below found that the compromise was 
genuine and for the benefit of the family, it was 
not open to the defendants to raise the question 
of the genuineness of the original mortgage, and 
that, whether or not the original mortgage was a 
genuine transaction, the compromise decree gave 
rise to a debt which was binding on the descend- 
ants of the original mortgagor K. Madan Lai y. 
Kishan Singh , I . L. R. 34 All 572, referred to. 
Ham Huber Pande v. Ham Dasi (1913) 

I. L. B. 35 All . 428 


7. 


— Joint Hindu 
two brothers of 


family — Mortgage — Mortgage 
undivided shares, each assenting to the other s mort- 
gage — Partition — Entire mortgaged property fal- 
ling to the share of one brother— Effect of partition 
on rights of mortgagee. Two brothers constituting 
a joint Hindu family jointly mortgaged m 1819 a 
ten biswa share in village Chauwar. In 1881, 
in substitution for this mortgage, each brother 
mortgaged to the same mortgagee a five biswa un- 
divided share m Chauwar, and each brother also 
signed the mortgage executed by the other. In 
1888, the fa mil y property was partitioned and the 
whole ten biswa of Chauwar fell to the share of one 
brother. Held, on suit by the son of the mortgagee 
for sale, that the plaintiff was entitled to bring to 
sale a five biswa share m Chauwar under the mort- 
gage executed by the brother who had lost posses- 
sion of the village, and not merely to have recourse 
against such portion of the family property as 
he had taken m exchange therefor Byjnath Lall v. 
Ramoodeen Chowdry, L. R. 1 1 . A. 106, distinguished 
Stjndar Lal v. Brij Ball (1913) 

I. L. B. 85 All. 543 


Joint Hindu 

family— Presumptions as to property m the posses- 
sion of members of a joint family Property m 
the possession of a joint Hindu family should be 
presumed to be joint family property until the 
contrary is shown, even though it may have been 
acquired m the name of a particular member of 
the family. The fact that property stands in the 
individual name of one or other member of a joint 
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Hindu family does not of itself give rise to the 
presumption that it is the separate property of 
that member Gurumurthi Reddi v. Gurummal , 
I. L. R. 32 Mad. 88, Shiv Qulam Singh v. Baran 
Singh , 1 B. L. R 164, and Taruclc Chandra Toiadar 
v. Joodheshteer Chunder Koondoo 19 W. R. 178 
referred to. Ram Kishen Das v Tunda Mai, 
I. L. R. 33 All. 677, discussed. Kundan Lab 
Shankar Lal (1913) . I. L. B. 35 AIL 564 

9. — Joint Hindu 

family — Mortgage — Guardian ad litem— Suit on 
mortgage executed by father prior to birth of son — 
Father appointed son's guardian ad litem. Held, 
that, inasmuch as an after-born son cannot m a 
suit on a mortgage made by his father set up the 
defence of the immoral nature of the debt on ac- 
count of which mortgage was executed, it cannot 
be said that the appointment of the father as 
guardian ad litem in such suit would be necessarily 
prejudicial to the interests of the son Narain 
Das v. Har Dayal (1913) I L. B. 35 All. 571 

10. — Joint Hindu 

family — Trading business belonging to joint Hindu 
family — Position of an infant member of a joint 
Hindu family with regard to business contracts — 
Joinder of parties — Necessary parties to a suit on a 
business contract entered into by certain members of a 
joint Hindu family carrying on an ancestral business 
on behalf of all the members of the family. A trade, 
like other personal property, is descendible amongst 
Hindus, but it does not follow that a Hindu infant, 
who by birth or inheritance, becomes entitled to an 
interest in a joint family business, becomes at the 
same time a member of the trading corporation 
which carries on the business. xVccordmgly, it 
is not necessary m the case of a Hindu family to 
join m a suit upon a business contract minor mem- 
bers of the family who m fact take no share m the 
business which is carried on on behalf of the family. 
Those who actually were the contracting parties 
with the defendant must m the case of a suit by 
members of a Hindu family all be joined, but minor 
members of the family who take no part m the fami- 
ly business should not be joined in suing for busi- 
ness debts. Lalji Nensey v. Keshowji Ptjnja 
(1912) . . . . I. L. B. 37 Bom. 340 

II — — Co-owners 

treating near relations as joint owners of property — 
Title if passes without registered document . Trans- 
fer by way of gift is not, under Hindu Law, the 
only means of creating title apart from inherit- 
ance and succession. If the persons actually 
entitled to a property agree to treat a near rela- 
tion as a co-sharer out of affection and*abandon 
their claim to an exclusive right they may do so 
without a registered deed Where, therefore, 
upon the death of a Hindu widow, the actual re- 
versionary heirs of her husband treated two other 
relations, one degree lower m descent, as co-sharers 
for a shorter period than that which would give 
them title by adverse possession • Held, that 
the pui chasers in execution of the interest of one 
of these persons became entitled by their purchase 
to the share which he had been "enj'oymg jointly 
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with the actual reversioners. Girhi Rani Misrani 
v Chandra Lal Kanth (1912) 

17 C. W, N. 62 

^2. — Father s debt, 

son’s liability to 'pay , Mitakshara — Proof of im- 
moral habits if enough . A sale of joint family- 
property for a father’s debt cannot, under 
the Mitakshara school of Hindu Law, be avoided 
by the sons merely proving that the father was 
a man of immoral habits. They must prove that 
the particular debt was incurred for an immoral 
purpose. Sri Narain v. Lala Raghubans Rai 
(1912) .... 17C. W.N. 124 

13. — Father, aliena- 

tion by, if and when binds sons — Mitalcshara — 
Afterborn son if precluded from questioning aliena- 
tion — Mortgage if distinguishable from sale. It is 
well-settled that where a Mitakshara father has 
made an alienation without necessity and without 
the consent of sons then living, it would not only 
be invalid against them but also against any son 
born before they had ratified the transaction, and 
no consent given by them after his birth would 
render it binding upon him. Hurodoot v. Beer 
Narayan , 11 W. R. 48, Bunwan Lal v. Day a Bun - 
kar 13 C . W. N. 815 , relied on. The rule applies 
with greater force m the case of a mortgage than 
in the case of an absolute alienation. Kissen Pra- 
sad v. Tippan Prasad , 7. L. R. 34 Gale. 735, referred 
to. Hazari Mall Babtj y. Abaninath Adhur- 
jya (1912) . . . . 17 C. W. N. 280 

14. — Father s debt — 

Mortgage by father alleged by sons to be for im- 
proper purposes — Onus — Issue — Pleadings. It is 
well-settled that where a particular debt contracted 
by a Mitakshara father is alleged by the sons 
to have been contracted for an illegal or immoral 
purpose, the burden is on the sons to prove that it 
was so contracted and such burden is not dis- 
charged by proof that the father lived an extrava- 
gant or immoral life. There must be direct connec- 
tion established between the particular debt and 
immorality. Where the parties without objection 
went into evidence on the question of the immoral 
character of the debt upon an issue framed^Jas 
follows: “ Were the mortgage bonds bond fide 

transactions and executed for legal necessity,” and 
there was no suggestion that either party was 
misled by the terms of the issue : Held , that 
the Court would not under such circumstances 
remand the case for trial upon an issue more pre- 
cisely framed. Vishnu v. Oanesh , I. L R. 21 Bom 
325, Saheb Prahlad Singh v. Broughton, 24 W. R . 
275, referred to. Hazari Mall Babu v. Abani- 
nath Adhurjya (1912) . 17 C. W. N. 280 

15. — * Joint or self ac- 

quired property — Self acquisition of coparcener 
thrown into common stock, if may be disposed of 
by will — Consent of other coparceners, if necessary . 
Where the head of a joint Mitakshara Hindu fa^ 
mily kept'one account of the income of his ancest- 
ral and self-acquired property and used to treat 
the income of A |both kinds of property as one 
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amalgamated fund : Held, that the property 
which had been acquired by him as his self-acquired 
property became the property of the joint family, 
which he was not competent to dispose of by will 
without the consent of his co-parceners. Indar 
Sahai v. Shiam Bahadur (1912) 

17 C. W. N 509 

10. Father, mort- 

gage of immoveable property by — Mitakshara — 
Suit against sons — Limitation — Limitation Act (XV 
of 1877), Sch. I, Art. 132 . A suit to enforce a 
mortgage of ancestral property executed by a 
Mitakshara father against his sons, is a suit to 
enforce payment of money charged upon immovea- 
ble property and is governed by Art. 132 of 
Sch. II of the Limitation Act of 1877. Maheshur 
Dutt v. Kishen Singh I. L. R. 34 Calc. 184 ; 11 G. 
W. N. 294, followed. Lachmun v. Gmdhar, 
7. L. R. 5 Calc 855, and Surja prasad v. Golab 
Ghand, I. L. R. 27 Calc. 762, not followed. Bha- 
gabat Prosad v. Suba Lal . 7 G. L. J. 195 , referred 
to. Sheo Narain Ray v. Mokshoda Das Mittra 
(1913) .... 17C.W. N. 1022 

See also Bissonath Prosad Mahta v. 

Brindesri Prosad Singh (1912) 

17 C. W. N. 1025n 

17. Separation — Separate en- 

tries m revenue record m the name of brothers and 
brother’s widow — Separate mortgages by some bro- 
thers of respective shares — Presumption as to se- 
paration or joint possession ■ — Plaintiffs not giving 
evidence, effect of— Onus and rebutting of inference 
from documentary evidence. Separate entries in 
the revenue records of names of members of a 
Mitakshara Hindu family in regard to specified 
areas, standing by themselves, may be inconclusive 
to rebut the presumption of Hindu law relating 
to jomtness or to prove separate possession when 
in its inception the family was admittedly joint, 
but where half-brothers claimed a deceased bro 
ther’s share m certain villages and lands against 
his widow whose name as also those of the half, 
brothers had been separately recorded in the re- 
venue records and it was m evidence that the half- 
brothers had executed separate mortgages in res- 
pect of their respective shares, and they did not 
come into the witness box to show that these 
transactions, although separate, were consistent 
with j'ointness : Held, that the acts of the brothers 
were only consistent with the hypothesis of se- 
paration. Ram Singh v. Tursa Kunwar (1913) 

17 O. W. N. 1085 

HINDU LAW— MARRIAGE. 

1. Marriage of a 

Hindu girl without force or fraud but without consent 
of legal guardians — Maxim “ factum valet.” The 
marriage of a Hindu girl of some 16 years of age 
was effected by the maternal uncle of the girl. 
There was no evidence of force or fraud ; but the 
marriage was against the wishes of the paternal 
relatives of the girl, who desired to make a profit 
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by marrying her to a rich but one-eyed man called 
Tulshi Held, that the case was one to which the 
doctrine of factum valet should be applied, and the 
marriage was declared to be valid Ghazi v Suh- 
ru , 1 L. R 19 All. 515, V enkatacharyulu v Rang a- 
chary ulu, I L. R 14 Mad 316, Surjyamom Das% 
v Kali Kanta Das, I. L R. 28 Calc 37, Mulchand 
v. Budkia, 1 L. R 22 Bom 812, and Khushalchand 
Lalchand v Bai Mam, /. L. R 11 Bom 247, re- 
ferred to. Kasturi v Chiranji Lal, (1913) 

I L. R. 85 Alt. 265 

2. — Koh caste — 

Mainage behveen a dwoiced woman and a man — 
Appioved form of marriage — Asui a form of marri- 
age — Test of risura form. A marriage between 
a man and a divorced woman belonging to the Koh 
caste is not to be regarded as being an unappioved 
form of mainage under Hindu Law. The essence 
of the asura form of marriage is that a bnde- 
price should be paid to the father or other rela- 
tive who gives away the bride m consideration 
of the marriage Hira v. Hansji Pema (1912) 

I. L, R. 37 Bom. 295 

HINDU LAW— PARTITION. 

1. Requisites for 

Partition — Agreement to hold pioperty m certain 
specific and defined shades, effect of — Re-umon , 
failure to prove as alleged. The membeis of a joint 
Hindu family came to the following agreement* — 

‘ Now we have already come to teims, and accord- 
ing to the shares given below we have been m pos- 
session and enjoyment of our respective shares. 
As regards it we have With our mutual consent 
entered into an agreement according to the terms 
given below. The same shaie in the property 
which is m the possession of a paiticular person 
as given below shall be considered to be the pro- 
perty of that very person who is m possession 
thereof. If any of us brings any suit m the Civil 
or Revenue Court to the effect that his share is 
less or he is a loser, it shall be considered to be false 
in every Court. By virtue of this agreement no 
person shall be competent to bring any claim m 
any Court m respect of any portion of the property 
other than the property detailed below.” Then 
followed a specification of the villages belonging 
to the family, and the shares in which those vill- 
ages were theieafter to be held Eiom that time 
the property had been enteied m the register m 
accordance with the arrangement contamed in 
the agreement, and the agreement had been acted 
upon up to the lime of suit. Held by the Judicial 
Committee (affirming the decision of the High 
Court), that on the evidence and circumstances of 
the case, the agreement was one which operated 
as a partition of shares, and the family thenceforth 
ceased to be jomt m accordance With the principle 
laid down in Appovier v Rama Subba Aiyan , 11 
Moo I A 75, BalJcishen Das v. Ram Naram Sahu , 
1. L R. 30 Calc . 738 , L. R. 30 I. A. 139, and 
Parbati v. Naunihal Singh , I. L. R 31 All 412 , L. 
R.361.A 71. There Was no re-nnion. That was a 
question of fact, and there was no evidence to show 
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that any of the members of the family xe -united, 
or even contemplated xe-umon. Raghtjbir Singh 
v . Moti Kunwar (1912) . I. L. R. 35 All, 41 

2. Requisites for 

partition — Partition created by so-called will in 
life-time of father dividing family property among 
his sons and taking no shaie himself — Double 
share to eldest son — Unequal partition under alleged 
custom — Piomsion for foifedwe on mismanagement 
or bad behaviour — Conduct of paihes after execution 
of document of partition By a document called 
a “ Will” dated the 26th of November, 1895, the 
father and head of a Hindu joint family governed 
by the Mitakshaia law recorded a division of the 
ancestral family property amongst his three sons 
(giving himself no shaie but allotting a double 
share to his eldest son). The document recited 
that, “ my three sons are at present fully qualified 
to conduct the business. Theiefore m order to 
avoid a dispute after my death I have at present, 
while m a sound state of body and mind and of 
my own fiee will and accord, divided the property 
among my sons, heirs, as follows ” Then followed 
the details of the division. There was provision 
that, “ If I at any time come back from pilgrimage 
and find mismanagement or character of any one 
bad, then I shall have power to cancel this will which 
shall be enfoiced from the date of its execution ” 
and the document concluded as follows — ‘ All 
the three sons were put in separate possession of 
the estate in the beginning of the year 1303 Pasli ” 
(September 1885) “ I have no other heir having 
a right besides those mentioned in this will 1 
have therefore executed this wall in order that it 
may serve as evidence.” Mutations of the various 
shares weie subsequently made into the names 
of those to whom they weie sepaiately allotted, 
and the evidence showed that the division had 
been assented to, acquiesced in, and acted upon 
by the sons up to 1905 In a suit brought in Sep- 
tember 1905, four years after the father’s death, 
by the two younger sons for partition of the piopeity 
which they alleged to be joint and undivided, and 
of which they claimed to be entitled to two one- 
third shares. Held (reversing the decision of the 
High Court), that the document of the 26th of 
November, 1895, w*as not a will but w^as intended 
to operate from its date and was m fact a family 
arrangement contemporaneously made and acted 
upon by all paities, the effect of which was, under 
the circumstances of the case, to create a partition 
o± the joint ancestral property There was nothing 
m the fact that the document was called a wull 
doubtedly made m fact, and Which was acted upon 
for ten years without any dispute or misunder- 
standing as to the respective rights of the parties 
under it. Held, also, that the provision in the 
will giving the father power to cancel it in certain 
events, evidenced a contractual condition which 
the sons accepted in Older to obtain the parti- 
tion, which gave them immediate possession of 
the property, and viewed thus, the contractual 
acceptance of a power of forfeiture m ease of 
bad behwiour would not be sufficient to prevent 

H 
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the p .rtition operating m praesenti Brijraj 
Singh v Sheodan Singh (1913) 

I. L. R. 35 All. 337 

HINDU LAW — PROSTITUTE’S PRO- 
PERTY. 

• — Stridhan — Prostitute's 

property, succession to The mere fact that a Hindu 
woman has adopted the life of a prostitute does not 
sever the tie which connects her to her kindred by 
blood, and, consequently, her stndhan property 
passes upon her death, in the absence of nearer heirs, 
to her brother’s son as an heir under the Bengal 
school of Hindu law Tara Munnee Dossea v 
Motee Buneanee, 7 Mac Sel Rep 325 , 8 1. D (0. S.) 
247 , Ramnath Tolapatt? o v. Durga Sundn Debt, 

1 L. R 4 Calc 550, In the goods of Kammey money 
Bewah , I L. R 21 Calc. 697, Ramananda v Rai- 
kishori Barmam, I. L. R 22 Calc 347 , Sarna Moyee 
Bewa v. Secretary of State for India , I. L R 25 
Calc. 254, and Sundan Letani v Pitamban Letam , 
I. L R 32 Calc. 871 , overruled so far as they 
hold that tie of blood is destroyed by unchastity 
or, m the case of a Hindu woman, by her adopting 
the life of a prostitute. Bisheshur v. Mata Gholam , 

2 All. H. C. 300 , Musammat Gang a Jati v. Ghasita , 
I. L. R 1 All. 46, Advyapa v. Rudrarn , I. L R . 
4 Bom. 104, Kojiyadu v Lakhshmi, I. L R 5 Mad. 
149, Subbaraya Pillai v Ramasami Pillai, I L. R. 
23 Mad. 171, Bkutnath Mondol v Secretary of 
State for India, 10 C W. N. 1085, Sundan Dosee 
v Nemye Charan Daw, 6 C L J 372 , and Tripura 
Charan Banner jee v. Hanmati Dassi, I. L R 38 
Calc. 493, approved. Sivasangu v Mmol, 1 L R 

12 Mad 277 , and Narasanna v. Qangu , I L R 

13 Mad. 133, distinguished and dissented from 
Hiralal Singh a v Tripura Charan Ray (1913) 

I. L. R. 40 Calc. 650 

HINDU LAW— SELF- ACQUIRED PRO- 
PERTY. 

— Ancestral or self-ac- 

quired property — Mitahshara School — Gift by owner 
of impartible estate of portion of property to younger 
son for maintenance of himself and his descendants 
— Property if ancestral or self -acquired m grantees 
hands Where a Hindu instead of allowing his 
self-acquired or separate property to go by des- 
cent, makes a gift of it to his son or bequeaths it to 
him by will such property has been treated by the 
Calcutta High Court- as ancestral property m the 
hands of the son as if he had inherited it from his 
father. Muddun Gopal v. Ram Bulcsh 6 W. R 
71, followed Authorities reviewed and the views 
taken by the other High Courts discussed The 
decision of the Privy Council m Sartaj Kuan v 
Deoraj Kuan, L R 15 1. A. 51 , I L R 10 AU 
272, and Sri Raja Rao Venkata v. Court of Wards 
L. R. 26 1 A. 83 , I L R 22 Mad 383 , recognise 
that the holder of an impartible estate has the 
right to alienate the estate without the consent 
of the next taker, but they do not by necessary 
implication involve the conclusion that if the holder 
of the impartible estate by a testamentary disposi- 
tion or otherwise carves out a portion thereof and 
grants it to his younger son for the maintenance 
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of the son and his descendants, such property 
becomes the self-acquired property of the grantee, 
liable to be capriciously alienated by him to the 
detriment of the grandsons of the grantor Such 
property has all the incidents of ancestral property 
m the giantees’ hands Durga Dutt v Rameshwar, 

1 LR 36 Calc. 943 , 13 C. W . N. 1013 , referred to. 

Hazari Marl Babu v. Abaninath Adhurjya 
(1912) . . . . 17 C. W. N. 280 

HINDU LAW-STRIDHAN. 

1. Inheritance — 

Stridhan — Half-sister's son of Hindu widow — 
Probate , application for — Daughter's son of the 
great-grandson of the great-great-grandfather of the 
testatrix' husband whether preferential heir to half- 
sister's son. Under the Dayabhaga School of 
Hindu law a half-sister’s son of a widow is heir 
to her stridhan property, in preference to the daugh- 
ter’s son of the great-grandson of the great-great- 
grandfather of her husband, and that therefore 
the latter has no locus standi to oppose an appli- 
cation for probate by the former, of a will alleged 
to have been executed by the said widow m regard 
to such property. Dasharahi Kundu v. Bipm 
Behaiy Kundu, I. L R 32 Calc 261, and Bhola - 
nath Roy v. Rakhal Dass Mukharji, I. L. R 11 
Calc 69, referred to Chatoo Kurmi v Rajaram 
Teivan, 11 C L J. 124, distinguished. Shashi 
Bhushan Lahiri v. Rajendra Nath Joardar 
(1912) . . . . I. L. R. 40 Calc. 82 

2. — Prostitute's 

property, succession to. The mere fact that a Hindu 
woman has adopted the life of a prostitute does 
not sover the tie which connects her to her kindred 
by blood ; and, consequently, her stridhan property 
passes, upon her death, in the absence of nearer 
heirs, to her brother’s son as an heir under the 
Bengal school of Hindu law. Tara Munnee Dossea 
v. Motee Buneanee, 7 Mac Sel. Rep 325 ; 8 I. D. 
( 0 . S.) 247, Ramnath Talapattro v Durga Sundn 
Dem, I. L R. 4 Calc. 550, In the goods of Kammey - 
money Bewah, 1. L R 21 Calc 697, Ramananda 
v. Raikishori Barmam, I. L R. 22 Calc. 347, Sarna 
Moyee Bewa v Secretary of State for India , I L. R> 
25 Calc. 254, and Sundan Letani v Pitamban Le- 
tani, I L. R 32 Calc 871 , overruled so far as they 
hold that tie of blood is destroyed by unchastity 
or in the case of a Hindu Woman, by her adopting 
the life of a prostitute. Bisheshur v Mata Gholam 

2 All H . C 300, Musammat Ganqa Jati v Ghasita, 
I. L. R 1 All. 46, Advyapa v. Rudrava, I. L. R- 
4 Bom. 104, Kojiyadu v Lakshmi, I. L. R. 5 Mad. 
149, Subbaraya Pillai v Ramasami Pillai, I. L R- 
23 Mad. 171, Bhutnath Mondol v Secretary of 
State for India, 10 C W . N. 1085, Sundan Dasse 
v. Nemye Charan Daw, 6 C. L J 372, and Tripura 
Charan Bannerjee v. Hanmati Dassi, I. L. R. 38 
Calc 493, approved. Sivasangu v. Mmal, I L. R . 

12 Mad. 277, and Narasanna v. Ganga, I. L. R. 

13 Mad 133, distinguished and dissented from. 
Hiralal Singha v. Tripura Charan Ray (1°13) 

I. L. R. 40 Calc 650 
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3. — Succession — * 

{ Mitalcshara ), — Preference of co-wife's daughter 
to sapmdas of husband Under the Mitakshaia 
law 1 of inheritance, the daughter of a co-wife of a 
deceased Woman married m one of the approved 
foims, is entitled to succeed to her stridhanam 
property m preference to the sapmdas of her hus- 
band, such as his father’s brother’s son. Placitum 
11 of section XI of Chapter II, Mitakshara, ap- 
plied Colebrooke’s translation of ‘ sapmda ’ m 
that placitum as ‘kinsmen allied by funeral ob- 
lations ’ is incorrect ; the correct meaning being 
* kinsmen llied by affinity ’ or e persons llied to 
each other by possession of paiticles of the same 
body’ According to the above text the stri- 
dhanam property of a woman married according 
to an orthodox form, who has left no issue, will 
devolve on her husband, and on failure of the hus- 
band the property will go to his sapmdas m the 
order laid down m the Mitakshara with reference 
to the succession to the property of a male Ven- 
katasubramamam ChetU v. Thayaramma I. L . P 21 
Mad , 263, Gojabai v. Shnmant Shahajirao Maloji 
Raje Bhosle, I.L R 17 Bom 114, 117 , Jagannath 
Prosod Gupta v Runjit S>ngh , 1 L R 25 Calc 
354 , 367, Knshnai v. Snpati , I. L R 30 Bom 333 , 
Bai Kesserbai v. Hunsraj Morarji, I L R 30 Bom 

31, ThaJcoor Deyhee v. Rai Bank Ram , 11 Moo. 
LA. 139, 175, and Ghampat v. Shiba, I.L.R 8 All 
393, applied West and Buhler, p. 518, T. Kri- 
shnasami Aiyar’s ranslation of Srimiti Chandnka, 
Chapter IX, section III, verse 83, Golab Chandra 
Sircar Sastri’s Hindu Law, 4th edition, p. 461, 
and Bhattacharya’s Hindu Law, p. 580, referred to. 
NANJA PlLLAI V SlVABAOYATHACHI (1°13) 

I. L. R. 36 Mad. 116 

HINDU LAW— WIDOW. 

See Res Judicata. 

I. L R. 37 Bom. 172 

See Hindu Widow 

1. Mortgage by 

widow of part of the estate — Legal necessity — Pre- 
sumption — Reversioner Alienation by way of 
mortgage by a Hindu widow, as heiress, of a por- 
tion of the estate of her deceased husband without 
proof either of legal necessity or of reasonable 
enquiry and honest belief as to its existence, but 
with the consent of the next reversioner for the 
time being, will be valid and binding on the actual 
reversioner, if the presumption of legal necessity 
or of reasonable enquiry and honest belief raised 
by sueh consent is not rebutted by more cogent 
proof Nobohshore Sarma Roy v. Bari Nath Sar - 
ma Roy, 1. L. R. 10 Gale. 1102, considered. Baj - 
rangi Singh v. Manokarmka Baksh Singh, I, L. JR. 
30 All 1 ; L. R. 35 I. A. 1, referred to Debi 
Prosad Chowdhury v. Golap Bhagat (1013) 

X. Ii It. 40 Gale. 721 

2 — — — Hindu widow — 

Compromise followed by an award settling disputes 
as to the property of various members of the family — 
Effect of such award on reversionary interests. Where 
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the widow of one and the son of the other of two 
brothers, Hindus separated in estate, entered 
into a compromise, which was found to be reason- 
able in its nature, concerning the partition of the 
property of the two brothers, and an award was 
made on the basis of such compromise, it was 
held that it Wa* not open to the reversioner to dis- 
pute the validity of the compromise and award, 
specially when a considerable time had elapsed 
and most of the property had changed hands mean- 
while. Khunm Lai v. Gobind Krishna Naram, 
I L. R 33 All 356, and Mohan Lai v. Ghuttan 
Singh, 10 All. L. J. 101, followed Bihari Lal 
v Baud Hussain, (1913) I. L. R 35 AIL 240 

3. Hindu widow — 

Powers of alienation possessed by a Hindu widow 
in respect of the property of hei husband — Transfer 
of debt secured by a mortgage. A Hindu widow 
in possession as such of property which had been 
the property of her husband m his hfe-time can 
always alienate her life interest in sueh property 
and a transfer by her of the corpus of the property 
without legal necessity and not for a pious purpose, 
is not void but only voidable at the instance of 
the reversioners. A Hindu widow, without legal 
necessity, transferred a mortgage debt and the 
security therefor which had been the property 
of her late husband, to D who thereafter sued 
to recover the debt by sale of the mortgaged 
property : Held, that the transferee acquired all 
the rights which the widow had and could exercise 
during her life-time m respect of the mortgage, 
one of these being to recover the debt. Bijoy 
Gopal Mukerji v Knshna Mahishi Debt, I. L. R. 
34 Calc 329 , referred to Durga Kunwar v. 
Matu Mal (1913) . I L. R. 35 AIL 311 

4. Suit for de- 

claration that mortgage by widow did not effect plaint- 
iff's reversionery rights — Plaintiffs not nearest 
reversioners — Pleadings. Where plaintiffs sued as 
next reversioners for a declaration that a mortgage 
executed by a Hindu widow was not binding on 
them, and it was found that as a matter of fact 
even the nearest of the plaintiffs could only suc- 
ceed to the estate if four males and one female 
died in his life time : Held, that the plaintiffs 
ought not to have a decree Meghu Rai v. Ram 
Khelawan Rai (1913) . I. L. R. 35 All. 326 

5. Caste Disabilities 

Removal Act , s. 1 — Hindu Widoivs * Remarriage Act 
(XV of 1856), s . 2 — Hindu widow — Conversion and 
subsequent remarriage — Widow's estate not divested 
— Hindu law. The widow of a separated Hindu 
became a convert to Mahomedamsm and married 
a Mahomedan . Held, that the wudow did not 
thereby lose her interest m the property of her 
late husband in view of the provisions of Act XXT 
of 1850 nor did section 2 of the Act XV of 1856 
affect the situation inasmuch as that section 
applied to Hindu widows only Khunm Lal v. 
Gobind Krishna Narain, 1. L R. 33 All. 356, 
followed. Matungim Gupta v Ram Rutton Roy 9 

H 2 
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I.L B 19 Calc 289, dissented from. Abdul 
Aziz Khan v. jSTirma (1913) 

I. L. R. 35 All. 466 

@ Hindu luidow — 

Investments by widoio from income of husband’s 
estate — Whether oi not such investments become 
accretions to the husband’s estate Where immovable 
property is purchased bv a Hindu widow m pos- 
session as such of the estate of her late husbard 
out of the income of that estate, such property 
does not necessarily become an accretion to the 
husband’s estate The widow has full power to 
dispose of it during her life-time, and it is only 
when she manifests during her life-time a clear 
intention to treat it as an accretion to her husband’s 
estate, or allows it at her death to remain undis- 
posed of, that such property will become part of 
that estate Wahid Ali Khan v Tori Ram 
(1~913) I. L. R 35 All. 551 

7. — Widow’s estate — 

Natme of interest arising out of contract with sur- 
viving co-paiceners P and C weie undivided 
brothers of a joint Hindu family. P died G 
entered into an agreement with L, the widow of P, 
whereby P was to receive a younger son of C (if 
such should be born) in adoption oi in default a 
half share m the family properties. No adoption 
took place C died leaving his widow P B and 
L effected a partition of the propeities in equal 
shares The plaintiff was a daughtei of P by 
another wife Held , that the half share taken by L 
was a widow’s interest and that it w'ould pass on 
her death to her husband’s leversioners and the 
plaintiff being the nearest reversioner was entitled 
to succeed. A woman’s estate can be obtained 
by a Hindu female not only by inheritance but 
also by contract of parties, by a giant, or by pre- 
sciiption. Vengamma v Chelamayya (1913) 

I L. R. 36 Mad. 484 

HINDU LAW — WILL. 

1. . _ Constniciion 

of will — Period of distribution of pi operiy bequeath- 
ed — Succession Act ( X of 1865), s 111 — Hindu 
Wills Act (XXI of 1870) — Absolute gift to son on 
attaining majonty — Bequest contingent on son’s 
death which did not happen till aftei period of distil- 
bntion. The light of the appellant to succeed to the 
shebaitship of certain debuttei properties depended 
on the construction of his grandfather’s will, and 
on the nature of the right which his father took 
m those properties. After declaring the properties 
to be debutter for the maintenance of the family 
idol, the testator in his will stated that “my present 
begotten son ” (the appellant’s father) “ will be 
shebait for performance of the ceremonies.” And 
after making provision for his own death during 
the minority of his son, m which case his widow 
was to be the shebait as his son’s guardian, the 
testator continued. “ and my son on attaining 
majority will personally conduct the work of the 
sheba* God forbid, if during my life or after 
my death, my said son dies, then my widow will 
be the shebait, and after her my daughters by her” 
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(the respondents) “will be shebait s . 

Moreover, for carrying out the directions under 
this will until my minor begotten son comes 
of age, my wife” (and two male persons named), 

“ will be executors and 

on mv said begotten son attaining majority the 
said executors wall be discharged, and the said 
son by continuing m his present faith will go on 
pcxiormmg the sheba , etc , of the said idol” Held 
(reversing the decision of the High Court), that, 
on the true constiuction of the will, there was an 
absolute gift of the shebaitship to the appellant’s 
father on his attaining his majority, and it w r as 
not cut clown by anything that followed There 
were provisions m case ot his death as a minor, 
but no cutting down of the absolute gift to him. 
The appellant therefore, and not the respondents, 
succeeded on the death oi the testator’s son, who 
had attained his majority and held the shebaitship 
until his death Tripurari Pal v Jag at Tarini 
Dasi (1912) . . I L. R. 40 Calc 274 

2. Testator’s 

dnection to his hi other to get his daughters married — 
Betiothal by the brother — Marriage of the daughter 
by hen mother and maternal uncle with another per- 
son — Suit by the brother to recovei damages which 
he had to pay to the betrothed husband for bieach 
of conti act — The right of the testator’s brothei to 
give m marriage no moie than the right under the 
Hindu law and subject to the limitations of that law — 
Bight of the mother as legal quaidian A testator 
I in his will cluected that his brother should get his 
I minor daughtei s married With the testator’s money 
| The brother accordingly got one of the daughters 
j betrothed to H Subsequently the girl's mother 
and maternal uncle got the girl marncd to C. 
The testator’sjprother, thereupon, brought a suit 
against the motfter, maternal uncle and C to recover 
damages v'hich he had to pay to II for breach of 
contract Held, that the suit was not maintain- 
able The plaintiffs right under his brother’s will 
w'as not absolute and exclusive. The right was 
no more than the light under the Hindu law, and 
subject to the limitations under that law Accord- 
ing to the next of Yapiyavalhya the persons entitled 
to give a girl in marriage -weie “ the father, paternal 
grandfather, brother, kinsmen ( sakulya ) and 

rnothei” m the order stated The text only dealt wuth 
the baio right to give a girl m marriage. It aid not 
deprive the mother of her right of legal guardian- 
ship but only specified who could make a gift m 
marriage. The paternal male relations of the 
girl were placed above the mother for the purpose 
of the gift, because yomen w'ere dependent and they 
could not perform certain ceremonies essential 
to or usual m a marriage. The text did not say 
that the mother was to have no voice at all and 
might be altogether set at naught where there 
w J ere paternal male relations of the girl competent 
to give her m marriage. Bai Ramkore v. Jam- 
had as Mulchahd (1912) I. L. R. 37 Bom. 18 

3* Life-estate to 

widow , remainder to another upon condition to be 
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fulfilled — Sale by widow with concurrence of latter 
before condition fulfilled — Condition made impossi - 
hie of performance — Ultimate conditional bequests 
in favour of specified relatives — Heir's right to suc- 
ceed in the absence of proof that no legatee can take — 
Bequest to husband of unmarried son's daughter 
■married m testator's life-time , if valid A testator by 
liis v ill conferred a life-estate in most of his pi*o- 
perties to his widow B and provided that if B 
adopted a son the said properties would on her 
death pass to him, but that if no son was adopted 
the propel ties would pass absolutely to N provided 
he lived in the testator’s ancestral house , but 
that if N or his son or other descendant failed to 
live m the ancestral house the properties would 
pass to other specified relatives of the deceased, 
subject to the like condition and on the failure 
of any such relatives to fulfil such condition to 
.any agnate and, failing agnates, to any Brahmin 
who would live m his ancestal house. No son 
was adopted and in B's life-time N joined B to 
sell the ancestral house of the testator to a stranger. 
Held , that the condition of residence m the house 
Was not invalid so far as it affected N although 
it was attached to the gift of an absolute estate 
That N's interest being a contingent one which 
fell into possession on the death of the widow the 
•condition or residence had to he satisfied at the 
date of the widow’s death, and that N not having 
'lived there at that time and having made it im- 
possible for him to live there by joining in the sale 
of the house, he was not qualified to take under the 
will Held, that although the ultimate gifts 
over to agnates and to a Brahmin might be invalid 
for uncertainty, the other intermediate gifts -were 
valid and m the ibsence of proof that there was 
no other person qualified to take under the suc- 
ceeding clauses of the will upon N's failure, the 
plaintiffs who claimed as heirs could not recover. 

A bequest by a Hindu in favour of the husband of 
a. son’s daughter unmarried at the date of the will 
but married m the testator’s life-time would be 
valid Shyama Charan Bhuttaoharya v 
Sartjp Chandra Sen (1912) 17 C W. N. 39 

4 Perpetuities , 

rule against — Hindu Wills Act ( XXI of 1870), ss. 

2 , 3 — Indian Succession Act (X of 1865), ss 
101, 102 — Gift to giandsons after all of them have 
attained maiordy, if valid — Pn-mary and secondary 
intention — Gift, if may be sustained as to giandsons 
%n existence at testator's death Upon the construc- 
tion of a w ill whereby a Hindu testator directed 
his executor to divide his residuary estate “ when 
my grandsons may attain their age” into five shares 
{he having had five sons) and “give away the same 
to their respective sons, that is to say my grand- 
sons,” the High Court had held that the distribu- 
tion was to take place only after all the sons who 
might be born to the sons of the testator should 
have attained their majority, and that such a 
disposition was invalid under s. 101 read with 
s 102 of the Indian Succession Act which by 
s 2 of the Hindu Wills Act are applicable to 
Hindu wills ; that s. 3 of the Hndu Wills Act, I 


HINDU LAW — WILD— n oncld. 

although it might have the edect of invalidating 
a disposition which is valid un Ter s . 101 of the 
Succession Act, cannot have the eject of validating 
a disposition which is invalid under that section; 
that the disposition w ould be invalid undei s. 101 
read with s. 102 even if the grandsons referred 
to in the will meant grandsons who weie in exist- 
ence at the testator’s death; that the disposition 
should not be given effect to m favour of the three 
grandsons who weie m existence at the testator’s 
death on the assumption of a supposed secondary 
intention on the part of the testator absolutely 
inconsistent with his intentions as expressed in 
the will , and that as legauis the subject matter 
of this disposition there was an intestacy Appeal 
fiom this decision vas dismissed by the Judicial 
Committee P V Stjbramania Pillai v P. V. 
Murfgesa Pillai (1912) 17 C. W. N. 488 

HINDU LAW — WOMAN’S STATE 

1. Alienation by 

Hindu mother — Property inherited from son — Legal 
necessity — Spmtual benefit — Installation of idol 
and endowment of temple — Bond fide dedication — 
Dispropoition between property dedicated and cost 
of maintenance. A Hindu widow has, at the high- 
est, only a very limited power of alienating property 
for religious purposes and that only when it would 
conduce to the spiritual wdfaie of her deceased 
husband. The installation of an idol and the en- 
dowment of its temple do not come within the 
category of acts which conduce to the spiritual 
benefit "of the deceased husband The mothers 
power of promoting the spiritual benefit of the 
son whose property she inherits being loss than 
that of a Widow to promote the spiritual welfare 
of her husband, the power of the former to alienate 
property so inherited for the purpose of installing 
an idol and endowing its temple may be less hut 
is certainly not greater than the power of the 
widow to alienate her husband’s property for a 
similar purpose. In the absence of authoiity from 
her husband, dedication of property by a widow 
for religious purposes conduces to hex own spiritual 
benefit only. She cannot, as heiress to her son, 
alienate property mheiited from him for her own 
spiritual benefit Held, on the evidence, that a 
deed of endowment in favour of family idols did 
not represent a bond fide dedication, regard being 
bad, amongst other circumstances, to the great 
disproportion between the costs of the maintenance 
of the endowment and the amount of money which 
was allocated to it under the settlement Kartil 
Chandra v Gour Mohan , 1. W. B. 48, Collector of 
Mctsulipatam v. CaveUy Venkata Narayanappa, 

8 Moo I. A 500 , Luhhi Naram v. Kubah , Bor- 
radaile's Pep . 612, Bam Kawal v. Bam Kishore, I. 

L. B. 22 Calc 506, referred to Harman age 
N ARA iN Singh v. Ram gopal Achari (1913) 

17 C W. N. 728 

2. Sale of poihon 

with consent of presumptive reversioner, if passes 
absolute title — Presumption of propriety. The mere 
assent of the immediate reversioner to a sale by a 
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Hindu female of a portion of an estate inherited 
by her, as not sufficient to confer an absolute title 
on the alienee Such assent merely raises a pre- 
sumption of the propriety of the transaction 
Debt Prosad v Golab Bhagut , 17 G. W. N 701 * 17 
C. L J . 499 , followed. Nabo Kishore Sarnia v 
Han Nath Sarma , I. L. R 10 Calc. 1102, referred to. 
Puhn Chandra v. Bolai Mundal , I. L. R. 35 Calc. 
939 : 12 C. W. N. 837 , overruled. Gopeshwar 
Misra v. Durgamani Baishnabi (1913) 

17 O. W. N. 1082 

HINDU WIDOW 

See Hindu Law — Widow. 

See Hindu Law — Woman’s Estate 

See Succession Certificate Act (VII 
of 1889), s 9. ID. R. 35 All. 249 

See United Provinces Land Revenue 
Act (III of 1901), ss. 107, 111 

I. L. H. 35 All. 527 

See United Provinces Land Revenue 
Act (III of 1901), ss 107,111,112 

I. L. R. 35 All. 548 

1. Alienation — 

Setting aside alienation — Compensation to defend - 
ant for improvements — Evidence of relationship — 
Statement in will of widow — Conjectural suggestions 
as to will in argument m lieu of evidence — Sugges- 
tions never made in cross-examination of writer 
of will The respondent on the death of a Hindu 
widow brought a suit as the next heir of her hus- 
band to set aside an alienation, made by the widow 
in favour of the appellant, of property consisting 
of a house and compound at Delhi. The respondent 
who was the son of the daughter of the husband 
by a former wife (though this was denied by the 
appellant), produced a will made by the widow 
five years before the suit, m which she stated “ I 
have no issue or any near relative Mathu Mai 
(the respondent) is related to me as a daughter’s 
son (nshte men nawasa) and Khairati Lai as my 
husband’s younger brother. These are my re- 
latives on my husband’s side.” The oral evidence 
as to the respondent’s title was found by their 
Lordships to be meagre and conflicting. Held 
(affirming the decision of the Chief Court), that the 
statement in the will was, under the circumstances, 
conclusive of the respondent’s relationship. The 
widow was the proper person to make such a state- 
ment of fact, which was within the scope of her 
own knowledge ; she put forward the respondent 
m the will as the first person in the order of choice 
for the performance of the funeral ceremonies ; 
her statement was corroborated by the other re- 
lative mentioned m the will, who was a witness 
m the case, and whose evidence on the mattei 
was against his own interest, and the statement 
was uncontradicted by any reliable evidence. 
Mere conjectural suggestions made m argument 
that the will had been executed for the purpose of 
supporting a future claim to be made by the re- 
spondent, could not be entertained by their Lord- 
ships in lieu of evidence, especially when the writer 


HINDU WIDOW — concid. 

of the will was himself a witness in the case and no- 
such conjectural considerations were suggested to 
him m cross-examination. In case the respondent 
succeeding, the appellant claimed the value of 
improvements made by him to the property while 
he was m possession of it, which included a temple 
(Rs. 2, 700), a well (Rs. 300), an upper storey to the 
house (Rs. 2,500 ), and repairs to the house (Rs. 
1,500), the whole amounting to Rs 7,000. Held 
(affirming the decision of the Chief Court and for 
the reasons given by it), that Rs. 1,400, which re- 
presented half the expenditure by the appellant, 
on the well and the upper stoiey to the house, 
should be allowed as compensation for the improve- 
ments. The real question was, had they enhanced 
the market value of the property ? It was doubtful 
whether the erection of the temple had done so, 
and it had not been contended that it had Kidar 
Nath v. Mathu Mal (1913) 

I. Ii R. 40 Calc. 555 

2, - — - - Decree for lent 

against , if can be executed against her husband's 
estate m the hands of the revei sioner — Widow de- 
scribed m decree as admimst? alnx The mere fact 
that the judgment-debtor is described in the decree 
as administratrix is not conclusive that it binds the 
estate A decree obtained against a Hindu widow 
for rent of a tenure held by her as her husband’s 
heir, is a personal decree and cannot be executed 
against the estate of her husband m the hands of 
the reversionary heir after her death. Knsto 
Gobmdo v Hem Chandra, I L. R 16 Calc. 511 , 
and Brojo Lai v. Jibon Knsana, I L. R. 26 Calc. 
285, followed. Although where a decree has been 
obtained upon a fair trial m a suit against a Hindu 
widow that decree is effectual and operative as 
against the reversionary heir unless the decree can 
be successfully impeached on some special ground, 
such decree operates as res judicata only m respect 
of questions which could arise m the litigation and 
were tried by the Court. Radha Kishen v Nourtan 
Lai, 6 C. L. J. 490, 528 , referred to Bireshur 
Das Dey v. Kamal Kumar Dutt (1912) 

17 C. W. N. 337 

HINDU WIDOWS’ REMARRIAGE ACT 
(XV OF 1850). 

s. 2 — 

See Hindu Law — Widow. 

I. L R. 35 All. 466 

HINDU WILLS ACT (XXI OF 1870) 

See Hindu Law — Will 

I. L. R. 40 Calc. 274 

HOMESTEAD LAND. 

See Adverse Possession 

I. L. R. 40 Calc 176 

See Jurisdiction of Civil Court 

I. L. R. 40 Calc. 402 

HOUSE-BREAKING. 

See Penal Code (Act XLV of I860), 
ss. 457, 511 I. L. R. 37 Bom. 556 
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HUNTER'S STATISTICAL ACCOUNTS. 

• Admissibility m pri - 

vate litigation. Reference cannot legitimately be 
made to statements m Hunter’s Statistical Accounts 
for the purpose of establishing the existence of 
Private rights. Ahmodi Begum v. Taraknath 
Ghose (1913) . . . 17 C. W. N. 1173 

HURT. 

See Charge I. L. R. 40 Calc. 108 
See Cumulative Sentences 

I. L. R. 40 Calc. 511 

HUSBAND AND WIFE. 

See Contract Act (IX of 1872), s. 25. 

I. L. R. 37 Bom. 280 

Restitution of conju- 
gal rights demanded and refused — Inaction for more 
than two years — Suit for restitution ban ed under 
Limitation Act (XV of 1877), Art 35 — Limitation 
Act (IX of 1908) — General Clauses Act (X of 1897), 
s. 6. On Uth July 1906 the plaintiff sent his 
wife (who had left him) a notice demanding resti- 
tution of conjugal rights The demand was re- 
fused on 19th July 1906, but the plaintiff took no 
further action for more than two years, and even- 
tually on 20th July 1911 filed a suit for restitution. 
Held, that this particular form of remedy had be- 
come barred under Article 35 of the old Limitation 
Act (XV of 1877). Dhanjibhoy Bomanji v Hira- 
bai I. L . R. 25 Bom. 644, followed. Held , further, 
that having become so barred, it could not be re- 
vived by the passing of the new Limitation Act 
(IX of 1908). The provisions of s. 6 of the 
General Clauses Act (X of 1897), discussed. Ma- 
homed Mehdi v . Sakina Bai (1912) 

I. L. R. 37 Bom. 393 

HYPOTHECATION. 

See Adverse Possession, 

I. L. R. 30 Mad. 97 


I 

ILLEGAL CESS. 

See Abwab . I. L. R. 40 Calc 808 

ILLEGAL OR IMMORAL DEBTS. 

See Hindu Law — Alienation. 

I. L. R. 40 Calc. 288 

IMPARTIBLE PROPERTY. 

See Oudh Estates Act (I of 1889), ss. 

2, 3, 8, 10, 22. I. L. R. 35 A11 391 

IMPARTIBLE ZAMINDARI. 

* — — ■ — Alienation beyond alie- 

nors'' life-time, validity of — Custom of inalienability, 
effect of — Regulation XXV of 1802 In the ab- 
sence of proof of a special custom of inalienability, 
the zammdar of an impartible zamin has power 
to alienate the zamin for a legitimate family or 
other necessary purpose beyond his life-time. 


IMPARTIBLE ZAMINDARI — condd. 

The estate held by him is not analogous to that 
of an estate -tail as it originally stood upon the 
Statute de Doms [Statute of Westminster II 
(1285) 13 Edw. I , c. 1]. The law relating to 
estates held m impartible zamindaris reviewed. 
Where the subject of a court-sale was stated to 
be “ the right, title and interest ” of the zammdar 
there is no presumption that what was intended to 
be sold was merely the life interest of the zammdar 
m the zamin. Avalappa Naicker v. Murugappa. 
Chettiar (1913) . I. L. R. 36 Mad. 325 

IMPROVEMENTS. 

See Court Sale I. L. R. 36 Mad 194 

See Malabar Tenant’s Improvements 
Act, 1900, ss. 5, 6, 9 to 18. 

I. L. R. 30 Mad. 410 

INADVERTENCE. 

See Refund of Court-fee. 

I. L. R. 40 Calc. 365 

INAM LAND 

acquisition of — 

See Right of Suit . 

I. L. R. 30 Mad. 373 

INCOME-TAX ACT (II OF 1886). 

See Certiorari .1. L. R. 30 Mad 72 

INDEMNITY BOND. 

See Mahomedan Law — Wakf. 

I. L. R. 35 All. 68 

INDIA COUNCILS ACT 1861 (24 & 25 
VICT., C. 67). 

s. 22 — 

See Jurisdiction of Civil Court. 

I. L. R. 40 Calc. 391 

INDIAN INSOLVENCY ACT (11 & 12 
VICT , C. 21). 

See Presidency Towns Insolvency 
Act (III of 1909), ss. 6, 27, 36, 121. 

I. L. R. 37 Bom. 404 

INDIAN LEGISLATURE. 

See Procession I. L. R. 40 Calc. 470 

INFANT PARTNER. 

See Sale of Goods 

I. L. R 40 Calc. 523 

INHERENT POWERS OF HIGH 
COURT 

See Stay of Execution. 

I. L. R. 40 Calc. 955 

INHERITANCE. 

See Hindu Law — Stridhan 

I. L. R. 40 Calc. 82 

INJUNCTION, 

See Civil Procedure Code (Act V o3 
3908), s. 80 . I. L. R. 37 Bom. 24 f 
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INJUNCTION — concld 

See Civil Procedure Code (1908), 
0. XXXIV, r 1 ; 0. XLIII, R. 1. 

I. L. B. 35 All. 425 

See Easements . I.L.E 30 Mad. 11 

See Landlord and Tenant 

I Ii. B. 35 All. 292 

See Trade-name I. L. B. 40 Calc. 570 

prayer for — 

See Court-fee I. L. B. 40 Calc. 245 
suit for — 

See Mamlatdars’ Courts Act (Bom. 
Act II of 1906), s 23 

I. L. B. 37 Bom. 595 


INJUBY. 

See Trade-name I. L. B. 40 Calc. 570 


INSOLVENCY. 

See Civil Procedure Code, 1882, 

Ch. XX. . I. L. B. 35 All. 402 

See Indian Insolvency Act (11 & 12 
Vict. c 21) 

See Provincial Insolvency Act (III 
of 1907). 

See Receiver I. L. B. 40 Calc. 678 


of purchaser — 

See Sale of Goods 

I. L. B. 40 Calc. 523 

— Adjudication effect of 

order of — Property situate at Delhi attached by order 
of District Court of Delhi Title of Official Assignee 
— Presidency Towns Insolvency Act ( III of 1909 ) 
ss 17, 126— Auxiliary aid — Provincial Insolvency 
Act (III of 1907), s. 50 Under s. 17 of the 
Presidency Towns Insolvency Act, on the making 
of an order of adjudication by this Court, the 
property of the insolvent situate m every part of 
British India vests m the Official Assignee of 
Bengal. Official Assignee , Bombay , v. Begistrar , 
Small Cause Court, Amritsar, I L R. 37 Calc. 418 ; 
L R 37 I. A. 86, followed Where prior to the 
order of adjudication hy this Court, certain 
properties at Delhi belonging to the insolvent, 
were attached undor degrees of the District Court 
of Delhi, and the subsequent application of the 
Official Assignee of Bengal for realisation of the 
insolvent’s assets so attached was refused hy the 
District J udge, and the properties were thereafter 
sold m execution and the sale proceeds brought 
into the District Court, an order Mas made under 
s. 126 of the Presidency Towns Insolvency Act 
requesting the District Judge of Delhi to act m aid 
under s 50 of the Provincial Tnsolvencv Act In re 
Jewandas Jhawar (1912) I. L. B. 40 Cale. 78 

INSOLVENCY BULES, BOMBAY. 
rule 37 — 

See Presidency Towns Insolvency Act 
(III of 1909), ss 6 27, 36 and 121. 

I. L. B. 37 Bom. 464 


INSTALMENT. 

See Limitation Act (IX of 1908) 
Sen. I, Art. 75. 

I. L. B. 85 ’All. 435 

INSTALMENTS. 

power to grant — 

See Dekkhan Agriculturists’ Belief 
Act (XVII of 1879) s 20. 

I. L. B. 37 Bom. 4S6 

INSTRUCTIONS TO COUNSEL 

Charges of misconduct 

hy Counsel — Reasonable grounds — Privilege against 
Court — Disciplinary action against Counsel The 
Court is entitled to ask counsel, who, during tho 
conduct of a case makes charges of misconduct, 
whether he makes the charges on instructions, 
and, if so, on whose It is not sufficient to plead 
instructions. Counsel have responsibility m 
the matter, and are not justified m making se- 
rious chaiges of fraud and crime unless they are 
personal! v satisfied that there are reasonable 
grounds for putting them forward Instructions 
to counsel are onlv privileged m tho sense of being 
protected from disclosure to the opponent. There 
is no privilege as against the Court The latter 
cannot use them as evidence m the case, and 
for the purpose of the trial would have to treat 
them as confidential, but they could be called 
for then and there and be used after the trial for 
determining whether disciplinary action should 
be taken against counsel by the Full Court Wes- 
ton and Others v Peary Mohan Dass (1912) 

I L. R. 40 Calc. 898 

INSURANCE. 

See Transfer of Property Act (IV 
of 1882, as amended by Act II of 
1900), s. 130 I. L. B. 37 Bom. 198 

— Damage by fire — Pos- 

session of Insurance Company and their acts after fire 
is extinguished — Damage to machinery of mill by 
water used to extinguish fire — Omission to protect or 
clean machinery — Arbitration — Evidence tcilcen by 
arbitrators alleged to be outside scope of reference — - 
Petition to Court to revoke submission — Arbitration 
Act (IX of 1890), s 10. The provisions m virtue 
of which, under the conditions of a policy, an 
Insurance Company takes and holds possession of 
premises damaged by a fire, are for the purpose 
of enabling it to minimise the damage. As it 
has to bear the loss it is, more than anyone, directly 
interested in doing everything for the best, not 
as a duty to the insured, but m its own interest. 
Its powers are of the nature of a privilege to 
do that which is most for its own benefit under 
the circumstances so as to reduce the loss After 
a fire m October 1906 at the Victory Mills Bombay, 
which then belonged to the appellant, he sent 
in his claim to the respondents, who took possession 
of the premises under powers reserved to them 
in that behalf in the policy, and retained possession 
for a considerable -period for salvage purposes. 
The assessment of the damages was disputed 
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and the matter was in accordance with the teims 
of the policy referred to arbitration, m the course 
of which the appellant tendered evidence to prove 
that the machinery was seriously damaged not only 
by the actual fire, but owing to the water used 
to extinguish the fire being allowed to remain on 
it, the injury m that; way being progressive The 
•evidence was objected to on the ground that damage 
so caused to the machinery did not come within 
the loss insured against m the policy, but that the 
liability for damage to the property ceased when 
the fire was extinguished The arbitrators ad- 
mitted the evidence, thereupon the respondents 
petitioned the High Court to revoke the submission 
to arbitration on the ground that the arbitrators 
had exceeded their jurisdiction m admitting 
evidence, which would only relate to damage 
from some tortious act of the respondents which 
wa* outside the icference to arbitration. The 
Judge of the High Court, before whom the matter 
came, mp.de no order on the petition being of 
opinion that the arbitrator had decided nothing 
by admitting the evidence, and that there was no 
reason to interfere with their action The re- 
spondents appealed and the appeal was allowed, 
the appellate Bench of the High Court expressing 
in its deciee an opinion that the juiisdiction of the 
arbitrators extended only to the dispute relating 
to loss and damage from fire under the policy, and 
rot to the question of any loss or damage alleged 
do have arisen from the neglect of the re- 
spondents to take care of the machinery 
after the fire had been extinguished, and the 
respondents to had entered into possession of 
the premises Held (reversing the decision of the 
Appellate High Court and restoring that of the 
Original Court), that the finding that the lo'S was 
to be estimated from the condition of the machinery 
at the time the fire was extinguished, was enoneous 
There was no question of tort on the part of the 
respondents They may have thought it was not 
worth while to spend money in drying the machin- 
-erv , but right or wiong they unquestionably 
had full power to take the course which m fact they 
did take But having taken possession of the 
premises and done what m their opinion was widest 
to minimise the damage, they could not say that 
the actual damage done was not the natural and 
direct consequence of the fire Ahmed bhoy 
Habibhoy v Bombay Fere and Marine In- 
surance Company . I, L R. 37 Bom. 183 

INSURANCE COMPANY. 

See Trade-name. 

I L. R. 40 Calc. 570 

INTENTION. 

See Penal Code Act (XLV oe I860), 
ss. 300 and 325 

I. Ii. R. 35 All. 329 

to deceive — 

See Trade-name. 

I. Ii R. 48 Calc. 570 


INTEREST. 

See Civil Procedure Code (Act 
V of 1908), Sch III, s 7(1) (b), 
ss. 69, 70 . .1. Ii. B. 37 Bom 32 

See Exorbitant Interest. 

See Limitation I X.. R. 37 Bom. 328 

See Limitation Act (IX of 190S), 

s 20 I. L. R. 35 All. 378 

grounds for reduction of— 

See Indian Contract Act 

I. L. R 36 Mad. 533 

Usujractuary mortgage 

— mteiest not stipulated for — Charge in the natiue 
of moi igage must be in unting and register ed. Where 
no interest is stipulated for m a mortgage bond , 
no interest L recoverable A charge in the nature 
of mortgage, whether for principal oi interest, 
must be expressed in v ntmg and registered, 
and cannot be lai&ed by implication Kuitivmma 
v Madhava Menon, 11 21 ad L J. 1S6, followed, 
lindad Iiason v Badn Prasad, I. L R 20 All . 
401 , distinguished Makbul Ali v Ali Ahmad 
(1913) . . . I. L. R. 40 Calc. 514 

INTEREST POST DIEM 

See Mortgage I. L. R. 35 All. 534 

INTERLOCUTORY ORDER. 

See Civil Procedure Code, 1908, 0. XX, 

r IS . . I. L. R. 35 All. 159 

INTERROGATORIES. 

Admissibility of inteiro - 

gatones — Inadmissibility of certain questions as 
mten ogatories though admissible m a oss- examination 
— Intei tog atones obviously designed to assist m 
fishing up a case — Defence of uagering — Inad- 
missibility of mie-nogatones by the parties raising 
defence of wagering as to the geneud business transac- 
tions of the opponent apart from the particular 
tiansactions in suit The mere fact that questions 
would be admissible m cross-examination of a 
witness, does not make them good as interrogatories 
Interrogatories must not be exhibited unreasonably 
or vexatiously, nor be prolix, oppressive, unneces- 
sary or scandalous Nor should interrogatones 
be allowed which are sought to be administered 
obviously for the purpose of fishing out a case. 
The Court will, in cases where the defence of 
wagering is set up, refuse to allow the party 
setting up this defence to interrogate his opponent 
geneially as to his business transactions apart 
from the particular transactions m suit, on the 
ground that it is manifestly unfair to compel a 
man to disclose his general dealings on the chance 
that thereby his opponent may discover something 
that will support his case. Bhagwandas Parash- 
ram v Burjorji Ruttonji (1912). 

I. L. R. 37 Bom 347 

INVENTORY. 

See Administration. 

L. E. 40 I. A. 236 
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IRREGULARITY. 

See Civil Procedure Code (Act V of 
K06), 0 XXIII, R 1 

I. L. R 37 Bom. 682 

See Jurisdiction of Criminal Court. 

I. L. R. 40 Calc. 360 

ISSUES. 

See Civil Procedure Code (Act V of 

1908), s II I L. R 37 Bom. 563 

See Preliminary Decree. 

I. L. R. 37 Bom. 60 

Several issues should 

not be tried together . The practice of trying all 
the issues m a case together defeats the object of 
the law in requiring the various issues to be kept 
separate and distinct, and cannot but lead to 
confusion Rajani Kant Mukerjee v Ram 
Dulal Das (1912) . . 17 C. W, N. 55 


j 

JALKAR. 

Rights m a river — Bed 

of a river , meaning of— Hunter's Statistical Accounts 
if can be referred to for establishing existence of 
private rights Per Jenkins, C. J — J allcar rights 
of a river extend to waters m the river bed though 
they are not connected with the waters of the 
flowing stream throughout the year. Where 
the right of fishery is in a river the Court has to 
be satisfied on a consideration of all the material 
facts and conditions whether it can fairly and 
reasonably be said that the waters over which 
the fishery is claimed are a part of the river Per 
Harington, J. — The tract m dispute was the 
bed of the river because it was habitually and 
regularly covered by the river for a substantial 
portion of the year m the ordinary course of 
nature. Per Mookerjee, J — The bed of a river 
is the whole of what contains its waters when 
most swollen in whatever time of the year without 
leaving its channel and overflowing its banks. 
The grantee of a fishery right in the river is en- 
titled to fish m all waters comprised within the 
banks of the river, and the circumstance that a 
particular sheet of water may, during part of the 
\ear, be disconnected from the flowing stream or 
permanent current does not affect the rights of 
the grantee. Ahmodi Begum v Taraknath 
Grose (191 3) . . . 17 C. W. N. 1173 

JEWISH LAW. 

—Marriage Custom — “iTe- 

tuba ” legal effect of — Rights of wife In a suit 
brought by a Jewish lady, married m Calcutta, 
for the recovery from her deceased husbands 
estate of the sum mentioned m a heiuba , executed 
on the occasion of their marriage * Held, that the 
heiuba was a necessary but formal incident of the 
marriage contract and ceremonial, and created 
no such right in favour of the widow. Joshua 
v. Arakie (1912) . I. L. R 40 Calc. 266 


JOINDER OE PARTIES. 

See Hindu Law — Joint-Family. 

I. L. R. 37 Bom. 340 

JOINT FAMILY PROPERTY. 

See United Provinces Land Revenue 
Act (II of 1901), ss. 107, 111, 112. 

I. L. R. 35 All. 548 

JOINT HINDU FAMILY. 

See Hindu Law — Joint Family. 

See Insolvency of Purchaser. 

I. L. R. 40 Calc. 523 

See United Provinces Land Revenue 
Act (III of 1901), ss. 107, 111. 

I. L. R. 35 All. 527 

See United Provinces Land Revenue 
Act (III of 1901). ss 111, 112, 23o(&), 

I. L. R. 35 All. 126 

JOINT OWNERS 

See Notice . I. L. R. 40 Calc. 503 

JOINT PROPERTY. 

See Limitation Act (XV of 1877) 
Sch. I, Art. 127 

I. L. R. 37 Bom 64 

JOINT TRIAL. 

See Charge . I. L. R. 40 Calc. 318 

See Criminal Porcedure Code (Act V 
of 1898), s 337, cl (3). 

I. L. R 37 Bom. 146 

JUDGMENT. 

See Civil Procedure Code, 1908, 
0. XX, r. 2 . I. L. R. 35 All. 368 

See Civil Procedure Code, 1908, 
0. XLI, r. 11. I. L. R. 37 Bom. 610 

JUDICIAL PROCEEDING. 

See Chota Nagpur Tenancy Act, 1908, 

s. 27 . I. L. R. 40 Calc. 518 

JURISDICTION. 

See Agra Tenancy Act (II of 1901), 
s. 95 . . I. L. R. 35 All. 14 

See Civil and Revenue Courts. 

I. L. R. 35 All. 464 

See Civil Procedure, Code, 1908, 

Sch. Ill, ss 7 (1) (6) 69, 70 

I. L. R. 37 Bom. 32 

See Civil Procedure Code, 1908, s 60. 

I. L. R 37 Bom. 415 

See Civil Procedure Code, 1908, 

s. 68, 0. XXI, r. 100 

I. L. R. 37 Bom. 488 

See Civil Procedure Code, 190S, 

s. 92 . . I. L. R. 35 All. 459 

See Civil Procedure Code, 1908, 

0. XXIII, r. 1. 

I. L. R. 37 Bom. 682 
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JURISDICTION— contd. 

See Collector I. X. R. 40 Calc. 465 

See Complaint, dismissal of. 

I. Ij. R. 40 Calc. 444 
See Court-fee I. X. R. 40 Calc. 245 
See Court-fee I. X R. 40 Calc. 615 

See Court of Wards Act (Bom. Act 
(I of 1905). s. 3 (c). 

I. L. R. 37 Bom. 313 
See Criminal Procedure Code, s 110. 

I. Xi. R. 36 Mad. 96 

See Criminal Procedure Code, s 125. 

I. L. R. 35 All. 103 
See Criminal Procedure Code, s. 179. 

I L. R. 35 All 29 
See Criminal Procedure Code, s. 195, 
CL 7 (c) . I. Ii R. 36 Mad. 138 

See Criminal Procedure Code, ss 
517, 520 . I. X. R. 35 All. 374 

See Divorce Act (IV of 1869), s. 3 (2). 

I. 3j. R 37 Bom. 57 
See Execution of Decree 

I. Xi. R. 35 AH. 119 
See General Clauses Act (X of 1897), 
s. 3(25) . . I. L. R. 35 All. 156 

See Hereditary Offices Act (Bom. 
Act III of 1874), ss. 11, 11 A. 

I. X. R. 37 Bom. 37 
See High Court, Jurisdiction of. 

See Jurisdiction of Civil Court. 

See Jurisdiction of Criminal Court. 
See Jurisdiction of District Court. 

See Jurisdiction of High Court. 

See Jurisdiction of Small Cause 
Court 

Sec Letters Patent (amended) of the 
Bombay High Court, s. 12. 

I. Ij. R. 37 Bom. 494 

See Mamlatdars’ Courts Act (Bom. 
Act II of 1906), s 23. 

I, X. R. 37 Bom 595 

See Mesne Profits 

I.Ii. R. 40 Calc. 56 

See Penal Code, ss. 463, 471. 

I. L. R. 36 Mad. 387 

See Pensioners Act (XXIII of 1871), 

& 4 . . I. Ii. R. 37 Bom. 91 

See Practice I. X. R. 37 Bom. 144 

See Preliminary Decree 

I X R. 37 Bom. 60 

See Revenue Jurisdiction Act, Bom- 
bay (X of 1876), ss 4 (c), 5 and 6 

I. X. R. 37 Mad. 542 

See Sanction for Prosecution. 

I. X. R. 40 Calc. 37, 423 


JURISDICTION — crncld. 

dismissal of the suit for want 

of— 

See Civil Procedure Code, 1908, 

s. 11 . . I. X. R. 37 Bom. 563 

— — Secretary of State /or 

India m Council — c Dwell or ca*ry on business 
or personally work for gain ’ — Letters Patent , 
1865, s. 12. This Court has no jurisdiction to- 
entertain a suit brought against the Secretary 
of State for India in Council, where the cause 
of action wholly outside the ordinary original 
civil jurisdiction of this Court, on the sole ground 
that the Secretary of State for India in Council 
dwelt or carried on business or personally worked 
for gam within the local limits of Calcutta, the 
capital of India, at time of the institution of this 
suit- . Day a Naram Tewary v The Secretary of 
State fo ) India , LLP 14 Calc. 256, followed. 
Rodricks v. Secretary of State for India 
(19121 I. X. R. 40 Calc. 306 

• — — — — Practice — Evidence in 

criminal cose recorded by Assistant Sessions Judge 
— Judament pronounced by Sessions Judge without 
rehearing the endence. Where a Sessions Judge 
decided a case upon evidence taken, not before 
him, but before an Assistant Sessions Judge, it 
was held that the Sessions Judge’s judgment was 
ultra vires and a fresh trial was ordered. Emperor 
v. Badri Prasad (1912) . I. X. R. 35 All. 63 

JURISDICTION OF CIVIX COURT. 

1. Right of suit against 

Secretary of State for India m Council — Burma 
Town and Village Lands Act ( Burma Act IV of 
1898), s. 41(b) — Act taking away power oj subject 
to sue Government to determine any right to land — 
Power of Lieutenant-Governor in Council to pass 
Act — Legislation ultra vires — India Councils Act , 
1861 (24 & 25 Vici , c 67), s , 22 — Government of 
India Act , 1858 (21 & 22 Viet, c. 106), ss 65, 
66, 67. Held (affirming the decision of the mojority 
of a Full Bench of the Chief Court of Lover Burma), 
that section 41(5) of the Burma Town and Villages 
Lands Act (Burma Act IV of 1898), which enacted 
that no Civil Court shall have jurisdiction to 
determine any claim to any right over land as 
against the Government,” was ultra vire * of the 
Lieutenant-Governor of Burma m Council, and 
therefore invalid. Section 22 of the India Councils 
Act, 1861 (24 & 25 Viet , c. 67), provides that the 
Governor-General m Council shall have no power 
“ to repeal or m any way effect (amongst other 
matters) any provision of the Government of India 
Act, 1858 (21 & 22 Viet , c. 106) And the effect 
of section 65 of the latter Act which enacted that 
“ all persons . . . shall and may have and take 

the same suits, remedies and proceedings, legal 
and equitable against the Secretary of State m 
Council of India as they could have done against 
the East India Company,* was to debar the Govern- 
ment of India from passing any Act which could 
prevent a subject from suing the Secretary of State 
in Council m a Civil Court m any case in which he 
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JURISDICTION OF CIVIL COURT— 
condd . 

could have similarly sued the East India Company 
The words could not he construed m any different 
sense without reading into them a qualification 
which is not there, and may well have been deli- 
berately omitted. The question was not one 
•of procedure, but of the power of the Government 
to take away by legislation the right to proceed 
against them m Civil Court m a case involving 
a right to land ; and the suit in this case (for 
damages for interference with the respondent’s 
property) was one which would have lam against 
the East India Company. Secretary of State 
tor India v. Moment (1912) 

I L. R 40 Calc. 391 

*2. — Revenue Court — 

Bastu or homestead land — Rent, suit fo i — Chotci 
Nagpur Tenancy Act ( Reno VI oj 1908), s 139 ( 3 ), 
cl. (a) The plaintiffs brought a suit m the Civil 
Court against the defendant for recovery of arrears 
cf bastu rent The defer dant contended that as 
mops were groun on a portion of the bastu lands, 
this land was agricultural, and suits in respect 
thereof were triable exclusively by the Revenue 
Couit under the Chota Nagpur Tenancy Act • 
Held, that the land m respect of which rent was 
claimed was bastu land, and consequently the 
suit was maintainable m the Civil Court . Ramdhun 
Khan v. Haradhun Paramamck. 12 W. R 104, 
Kalee Kishen Biswas v Si eemufty JanJcee, 8 
IT 7 . R. 250, and Kimood Narain Bhcop v. Puma 
Chunder Roy , I L. R 4 Calc 547 , referred to 
Mtdnapore Zamindabi Co Ld , v. Mukiakeshi 
Dasi (1912) . < I.L.R 40 Calc. 402 

JURISDICTION OF CRIMINAL 
COURT. 

1. Oidei cf discharge 

by the High Court m its onginal criminal mns- 
diction, if bar zo fiesh pi oceedmqs — Cnmmal 
Proceduie Code (Act V of 1898), s 190 (c) — Nolle 
prosequi — Practice An order of discharge does 
not operate as a bar to fresh proceedings being 
taken before a competent Magistrate upon com- 
plaint or upon a police report, or under s 190 (c) 
of the Criminal Procedure Code Mir Ahwad 
H ossein v Mahomed Aslan, L L R. 29 Calc. 
726, referred to, Emperor? Sheik Idoo (1912) 

I. L. R 40 Calc 71 

% Complaint — Irregu- 

larity — Criminal Procedure Code { Act V of 
1898), ss. 195, 476, 532, 537 — Order for prosecution 
— Penal Code ( Act XLV of 1860), s 211 — False 
charge laid before the Police — Police Repoit — Judicial 
inquiry — Commitment to the Court of Session. A 
■conviction by the Court of Session cannot he 
set aside simply on the ground of a defect in the 
initiation of the proceedings m the commitment 
Court or on the ground of some irregulantv m 
the commitment of proceedings more especially 
when that point was not raised m the lower Court. 

532 of the Criminal Procedure Code would cure 
such a defect. Haibat Khan v. Empeior , 1. L R 
■33 Calc. 30, di.'-tmguhhed Abdul Rahman v. 


JURISDICTION OF CRIMINAL 

COURT — concU. 

Emperor , 7 C. L J. 371 , and Queen- Empress v 
A. M on ton and Moorteza All, I. L R. 9 Bom 288, 
referred to Recommendation for prosecution 
by a Police officer under s. 211 of the Penal Code 
comes within the meaning of the word * complaint” 
as used m s 195 ot the Criminal Procedure Code, 
as that section clearly contemplates prosecution 
at the instance of Police officers. Dilan Singh v. 
Emperor (1912) I L. R 40 Calc 360 

JURISDICTION OF DISTRICT COURT. 

See Guardian and Wards Act 

I. L. R. 36 Mad. 39 

JURISDICTION OF HIGH COURT. 

See High Court, Jurisdiction op. 

JURISDICTION OF SMALL CAUSE 
COURT. 

See Provincial Small Causes Courts 
Act (IX of 1887), ss 15, 33 

I L. R. 37 Rom. 675 

JURY, TRIAL BY. 

1. Verdict by cast- 

ing lots — Admissibility of the evidence of jurors 
and of admissions by jurors as to the mode of arriving 
at the veidict — Endence of other pci sons m pi oof of 
the same , admissibility of The sworn statements 
of jururs, and evidence of admissions by them 
as to the modes m which their verdict had been 
aruved at, are inadmissible Bat the evidence 
of other persons as to tbe same is leceivable. Owen 
v W arburtnn, 1 B & P, 326 , Strader v Graham, 
4 M & W 721, Bingess v Langley, 5 M. & G. 722 , 
and Que^n v. Murphy L R ,2 P C 535, icf erred 
to The evidence of a witness that he saw one 
of the jurors put some pieces of crumpled up 
paper m his alwan, shake them up and take them 
out, is not sufficient to prove that the verdict 
was ainved at by costing lots Emperor v. 
Har kumar Barman Roy (1913) 

I L R. 40 Calc. 693 

2. Chaige to the jury 

— Misdu ection — Suggestion by the Judge of an 
alternative aspect of the case not put forwcnd by the 
piosecution oi defence — Omission to point out to 
the 'jury, sjiecifically, the evidence against each ac- 
cused and minute details — Criminal Procedure Code 
{Act V of 1898), ss. 297, 303 — Rioting — “ Violence ”, 
meaning of — Penal Code ( Act XTA 7 of I860), 
ss 146, 147 — Admissibility of evidence of a proceed- 
ing to keep the peace as part of the res gestoe. Where 
the common object alleged m the charge as framed 
was to take forcible possession of the complainant’s 
land and hut and to assault him and others named 
and the prosecution and defence each asserted 
exclusive possession and an attack by the opposite 
party * Held, that the Judge was not wrong 
m asking the jury to consider, as a third alternative 
an intermediate state of facts, viz., that the com- 
plainant’s party went to turn the accused party 
out of possession, w r as resisted and driven back. 
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JURY, TRIAL BY — concld. 

and that the latter then followed after the assaulted 
the former. Bcinga Hadua v King-Emperor 
U C L. J 270 , Queen v. Sabid Ah, 20 W. R Or 
5, and Wafadar Khan v Queen-Empress, I. L R 21 
Calc 955, distinguished. The word 4 violence” 
ms 146 of the Penal Code is not restricted to 
force used against persons only, but extends also 
to force against inanimate objects The omission to 
point out to the jury, specifically, ttie exact evidence 
against each accused, is not a misdirection when the 
Judge has discussed the whole of it and has told 
them to be satisfied as to the guilt of, and to return 
an independent verdict against, each accused 
Samaruddi v Emperor (1912) 

I. L. E. 40 Calc. 367 

JUSTICE, EQUITY AND GOOD CON- 
SCIENCE. 

See Will . I. L. R. 35 All. 211 


K 

KARAMKARX TENURE. 

See 'Malabar Law. 

I. L. R. 36 Mad. 380 

KETUBA. 

legal effect of — 

See Jewish Law. 

I. L. R. 40 Calc. 266 

KHOJAS. 

See Doctrine oe Satisfaction 

I. L R. 37 Bom. 211 

KHOTI SETTLEMENT ACT (BOM. I 
OE 1880). 

ss. S3 (c), 40 (a). Rules I * III and 

Will — 

Occupancy tenant — Rent payable to the kkot — 
Appr aisement under the provision of r. 17/1 
— Appraisement by the tenani. B. VIII of the 
rules framed under s. 40 (a) of the Khoti 
Settlement Art (Bom Act 1 of 1880) is mtra tires, 
and under the provision of that rule the khot can 
recover from the occupancy tenant rent either on 
the basis of appraisement made under the provision 
of that rule or on the basis of appraisement made 
by the tenant himself The Court is precluded 
from arriving at what it considers the iea*onable 
amount of lent by the provision ol the said rule. 
VlNAYAK BaLKRISHNA V. SlTARAM JANARDAN 

(1912) . . . . I. L. R. 37 Bom. 284 

KIDNAPPING. 

See Penal Code (Act XLV of I860), 

s. 90 . . I. L. R. 36 Mad. 453 

KOLI CASTE. 

See Hindu Law — Marriage. 

I. L. R. 37 Bom. 295 


! L 

LAM’D ACQUISITION 

| 1 Compensation — 

; Apportionment of Compensahon-money — Method of 
, Assessment — Government as landlord, share of. 

| In assessing the amount of compensation duo to 
i the landlord, regard must be had to the question 
j of how much the landlord is actually realising 
‘ from the land Ihe Gos eminent, m its capacity 
as landlord, is entitled as usual to a capitalisation 
of as much rent a* may be found to be payable 
| in respect of the proportion of the holding that 
[ is taken, together with 15 per cent, for compulsory 
■ acquisition, and something moie m le^pect of the 
1 possibility of the enhancement of the value of the 
1 land theieafter The Government is not entitled 
m law to a higher proportion, on the ground that 
! in similar ca&es it has frequently reccrved a higher 
j proportion eitheT bj consent of the parties or other- 
! ni^e. Manvojian Dutt v Colllctor of Chit- 
tagong (1912) . . I L. R. 40 Calc. 64 

, 2. Compensation — 

! Goiernmcnt as Zemindar — Raiyat — Under -raiyat — 
Apportionment of shares — Bengal Tenancy Act 
I ( VIII of 1S85), s. 65 Where a lanjai's rent is 
fixed m perpetuity, it would be enough in appor- 
, tiomng compensation to capitalize this rent accord- 
| mg to the rule laid down in Dmenara Ear am Roy 
; v. Tituram Mooter jee, 1 L R. 80 Calc SOI, m order 
i to arrive at the share due to the landlord , but 
( where that is not the case, this rule will not be suffi- 
| cient and some other means of calculation must be 
( adopted. The Government as landlord are en- 
1 titled to a compensation of as much lent- as may 
, he found to be payable m respect of the propoition 
' of the holding that is La ken together with 15 per 
; cent for compulsory acquisition and something 
1 more m respect of the possibility of the enhance- 
ment of the value of the land hereafter. Jag at 
i Chandra Dutta v The Collector of Chit*ia- 
! GONG (1912) . . . 17 C. W. N. 1001 

j 

! LAND ACQUISITION ACT (I OE 1894). 

Apportionment oj 

compensation between zammdar and occupancy 
; ryot, principles of — Value of trees on land acquired 
| to be given to rohom. In making an apportionment 
I of compensation for land, awarded under the Land 
' Acquisition Act, between a zammdar and his oc- 
I cupancy tenant, several factors are to be taken 
1 into consideration for determining their respective 
| rights in the land such as expenses of cultivation, 
the fact that the cultivator has a home and a 
sphere for labour for himself and his family and 
the nature of the tenure. The principle of Appa- 
sami Mudah v. Rangappa Rattan , l.L.R 4 Mad . 
367 , applied. This decision which apportioned, on 
the facts of that case, three-fifths to the zammdar 
and two -fifths to the ryots was not intended to 
lay down a general rule applicable to all cases 
On the facts of this case their Lordships affirmed 
the decision of the lower Court which apportioned 
the compensation given for land m the ratio ot 
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LAND ACQUISITION ACT (I OP 1894) 

— contd. 

three-fifths to the ryots and two-fitths to the za- 
ivmdar Raja Bommadevara Venkatannrasimka 
Nayudu Bahadur v. LaHhmanna ( Appeal No. 
119 of 1893 ), Shama Prosunno Bose Mozumdar v 
Bialoda Bund an Daw, I L R 28 Pale 146 , Di- 
nendra Narain Roy v Tituram Mulergee, I L R 
30 Calc 801 , Bhupati Roijy Secretary of State, 5 C 
L J 662, and Sati - Chandra Chottopadhaya v Rai 
Jatindra Nath Cowdhury, 7 C LJ. 284 , distinguished. 
Rajah Ramchandra Appa Rao Bahadur v. Srrramulu 
{Appeal No 118 of 1898 ( wire ported )], referred to 
On a consideration of the whole evidence m the 
case, their Lordships affirmed the decision of the 
lower Court which gave to the ryots the whole 
value of the trees, (fruit) trees that stood upon the 
land which was compulsorily acquired Narayana 
Ayyangar v Orr, 1 L R. 26 Mad. 252, and Bodda 
Coddeppa v. The Maharaja of Vizianagram, I. L. R 

30 Mad. 155. distinguished Per Ctjiua • Pro- 
ceedings under part III of the Act are not by way 
of appeal and what is contemplated is a new en- 
quiry by the District Judge Bammadevara 
V ENKATANARASIMHA NaIDtT V SUBBARAYUDU 

<1913) . . . I. L. R. 36 Mad. 395 

. proceedings under. 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 21 

ss 3 (b). 11, and 31 (7) and (2) — 

Compensation-money deposited in Court under s 

31 (2) — Claim of Government to deduct poundage 
and fees paid by Government on such deposit out of 
the moneys deposited — Person interested in compen- 
sation-moneys — Compensation-money how to he 
apportioned among Government sought under 
the Land Acquisition Act (I of 1894) to acquire 
a piece of land vested in the City of Bombay Im- 
provement Trust under Schedule C of Bombay 
Act IV of 1898, and in the occupation of one 
Pestonji Jehangir under an agreement with the 
Improvement Trust under which he had the right 
to obtain a lease, of the land for 99 years when 
certain buildings had been erected in accordance 
with the terms of the said agreement The amount 
payable as compensation for the land was fixed by 
the Collector under s. 11 of the Act and was appor- 
tioned under the same section between the Govern- 
ment, the Improvement Trust and Pestonji Jehan- 
dr The amount awarded to the Improvement 
Trust was deposited by the Collector m Court 
under s 31 (2) of the Act and poundage and fees 
thereon were paid by Government. Pestonji 
Jehangir raised objections to the basis on which 
Ins claim has been valued, but this matter 
was settled by a consent decree. Government 
thereon claimed to deduct the amount of the 
poundage and fees paid by them from the amount 
deposited in Court : Held, that the Court had only 
power to direct payment of the compensation 
money wdthout any deduction to the person or 
persons interested therein and consequently had 


LAND ACQUISITION ACT (I OF 1894) 

— contd . 

ss. 3 (6), 11, and 31 (7) and (2)— 

conoid 

no powder to direct that a portion of such money 
should be refunded to Government as representing 
the poundage and fees paid by them when the 
money was deposited in Court. Semi le : It is 
possible for a person to be interested in the com- 
pensation-money within the meaning of cl 11 
of the Act without having an interest m the land 
m the legal sense of the term, and that the Collector 
and the Court should apportion the sum awarded 
among the persons intexested as far as possible 
m proportion to the value of their interests, the 
market value of which might afford some guide 
as to the amount to be appottioned in respect of 
that interest, but only considered in relation to 
the total sum awarded as compensation Pes- 
tonti Jehangir Modi, In the matter of flOll) 

I. L. R. 37 Bom. 76 

s. 18 — Money paid out to one, party 

before reference heard — Power of Court to entertain 
reference — Inherent power to recover the money 
The mere fact that the compensation -money 
awarded under the Land Acquisition Act has been 
paid out to a party, does not oust the junsdiction 
of the Civil Court to entertain a reference duly 
made under s 18 of the Act Where the party 
to whom the money had been paid is found 
to have no title to receive it, the Court to which 
the reference has been made has inherent power 
to recall it In this case, the High Court directed 
that on failure of the party to restore the money 
within a time limited the other party would be 
entitled to recover it m execution. Jogesh Chan- 
dra Ray v. Yakub Ali (1912) 

17 C. W. N. 1057 

s. 30 — Compensation — Mode of ap- 
portioning amount allotted as compensation between 
different interests Where land, which is taken 
up under the Land Acquisition Act, belongs to 
two or more persons the nature of whose interest 
therein differs, the compensation allotted therefor 
must be apportioned according to the value of 
the interest of each person having rights therein 
so far as such value can be ascertained Hirde 
jSTarain v. Powelx, (1912) . I. L. R. 35 AIL 9 

s. 31, cl. (2)— 

See Shebait . I. L. R. 40 Calc. 895 

s. 54 — 

1 . High Court — Decision 

by High Court on appeal — Appeal to Privy Council — 
Leave to appeal — Letter s Patent, cl. 39. An appeal, 
does not he to His Majesty’s Pnvy Council from 
the decision of the High Court on appeal under 
s 54 of the Land Acquisition Act (T of 1894). 
Rangoon Boiatoung Company , Ld. v. The Collector, 
Rangoon , I L. R 40 Calc. 21, followed. Special 
Officer, Salsette Building Sites v. Dossabhai 
Bezonji (1913) . . I. L. R. 37 Bom 506 
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LAND ACQUISITION ACT (I OE 1894) 

— concld. 

s. 54 — concld. 

2 — Order directing 

compensation to be invested m Government securi- 
ties > if appealable — “ Award ” what is, An order 
under s. 32 of the Land Acquisition Act by which 
the sum awarded as compensation is directed to 
be invested m Government securities, is an in- 
tegral part of the award made in the case and is 
open to appeal under s. 54 of the Lmd Acquisi- 
tion Act Trinayani Dassy v Krishna Lal 
Ley (1910) . . . 17 C. W. N. 935n. 

LAND CESS. 

See Provincial Small Cause Coubts 
Act (IX of 1887), Art. 30. 

I. L. R. 36 Mad. 18 

LANDHOLDER AND TENANT. 

See Landlord and Tenant. 

LANDLORD AND TENANT. 


Adverse Possession 
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Ejectment . 
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Hypothecation . 
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Injunction . 
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LeA.se .... 
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Rent . 


. 224 

Transfer of Holding . 

. 
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See Agra Tenancy Act (II of 1901), 
ss. 2S, 29, 30 and 34 

I. L. R. 35 All. 123 

See Agra Tenancy Act (II of 1901), 
ss 79 and 95 . I. L. R. 35 All. 299 
See Transfer of Property Act (IV 
of 1882), s 111 

I. L. R. 35 All. 145 

1. ADVERSE POSSESSION. 

Adi erse possession 

against landlord — Transferee of non transferable 
occupancy -holding m possession for oier 12 years — 
Payment of rent by him as marfatdar Suit foi 
ejectment — Limitation — Limitation -4c£ (IX of 190S), 
Sch I, Art 112. Where a person recorded in the 
record-of-rights as a tiespasser was in possession 
of the land m dispute for more than 12 years, but 
had once during that period paid rent to the land- 
Lrd on behalf of th* old tenant and taken < rent 
receipt m which he was described as a marfatdar 
Held, that the suit by the landlord for khas 
possession against the trespasser after 12 years 
was not barred bv limitation Ishan Ghandar v 
Pam Panjan , 2 C L. J 125 , and Raktoo Singh 
v Sudhram Ahir, 8 C. L J. 557 , referred to 
Jadu Nath Belel v. Raj Narain Mgkhertee 
<1912) 17 C. W. N. 459 


LANDLORD AND TENANT — contd. 

2. EJECTMENT. 

1. Suit for Eject- 

ment — Tenanfs claim to hold more land than includ- 
ed in lease — Limitation — Onus — Limitation Act 
l XV of 1877), Sch II, Art 142 In a suit by the 
zemindars for ejectment, the defendants claimed 
to hold seven puras of land as a mokuran chalk 
under a sanad of 1740 renewed in 1815, which pur- 
ported to grant only two puras The defendants 
also pleaded limitation. The boundaries of the 
molcuran chak on three sides were specified m the 
sanad and were identifiable but the other boundary 
was defcribed as an ail. The plaintiffs failed to 
prove that they or their predecessors ever had 
possession of any portion of the seven puras since 
the sanad was originally granted and they also 
failed to show what was the eastern boundary 
if it was not the ad pointed out by the defendants, 
w r hich if accepted would make the lands seven 
pura t> i Held , that the plaintiffs having failed 
to prove that the lands m suit were not covered 
by the sanad and that they had been dispossessed 
or that their possession had been discontinued 
within 12 years before the suit, it was properly 
dismissed It lay upon the plaintiffs to prove 
not only title as against the defendants to the 
possession, but to prove that the plaintiffs had 
been dispossessed or had discontinued to be m 
possession of the lands within 12 years ol the 
commencement of the suit Lharani Kanta 
Lahirj Chowdkuri v Gabar Alt Khan (1912) 

17 C. W. N. 389 

2. — — Tenancy , ter - 

ruination of, by notice to quit — Tenancy outside 
Transfei of Pioperty Act (IV of 1882) — Sufficiency 
of notice — Servue by iegiste?ed post — Pmof — En- 
dorsement of tender and refusal by postal officers , 
if sufficient — Permanency of temue, question when 
one of law — Second Appeal, Tbe rule which has 
generallv been applied to cases outside the Trans- 
fer of Property Act, m connection with the suffi- 
ciency of a notice to quit, is that the notice must 
be a reasonable notice The tender to aud refusal 
by the defendant of a cover sent by registered post 
and containing the notice to quit w r as sufficiently 
proved by the endorsement on the cover or enve- 
lope stating the defendant s refusal to receive the 
document Jogendra Chander Ghose v. Dwarka 
Nath Karmokar , I. L P 15 Gale 681 , followed. 
A finding of the low^er Appellate Court that a te- 
nure is not peimanent if and w'ben open to Se- 
cond Appeal discussed Dttrga Nath Paramanick 
v. Rajendra Narain Saha (1913) 

17 C. W. N. 1073 

3. — Ejectment — 

Purchaser of non-transferable occupancy holding , 
possession for more than 12 years — Rent, payment 
as marfatdar — Tenant, recognition by landlord — 
Possession , if adverse — Limitation , if would extin- 
guish right or create limited interest and tenancy. 
A plaintiff suing m eiectment a purchaser of a 
non-transferable occupancy holding cannot suc- 

{ ceed (unless he makes out a case under s. 18 of 
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LANDLORD AND TEN A N T — could 

2. EJECTMENT— concld. 
the Limitation Act) where his right to possession 
accrued long before 12 years of the commencement 
of the suit Where the defendant had paid rent 
tor more than 30 years and the rent had been re- 
ceived by the landlord from the defendant as 
marfatdar of the original tenant who had no trans- 
ferable right, a Court would be slow to hold that 
a complete extinguishment of the plaintiff s right 
took place by adverse possession and prefer to hold 
that the statute of limitation created a limited 
interest and tenancy. The mere fact that m rent 
receipts the word mcirfatdar is used is not conclu- 
sive to show that theie was no recognition and the 
Courts should determine m each case whether, 
on a consideration of all the facts, not merely 
by giving undue weight to words used, a legal 
mfeience is or is not to be drawn that there has 
been a recognition establishing a relationship 
of landlord and tenant between one who ha 15 paid 
and another who has received rent foi a number 
of years Peabkabati Dassi ?\ Taibatunnessa 
Chow dhura'vi (1913) . . 17 C. W, NT. 1088 

3. HYPOTHECATION 

— Tenant in possession 

without a patta — Suit to enforce hypothecation of 
properly as security Joi rent. Held, that a hypothe- 
cation of other property by certain tenants as se- 
curity for their rent was none the less enforceable 
because, though the tenants had executed a qa - 
buhat m respect of the land held by them, no patta 
had been executed by the landlords in their 
favour. Sheo Karan Singh v. Maharaja Parbhn 
Naram Singh , I. L. R. 31 All . 276 , referred to. 
Sri Kishah Das v. Yakub Khah (1913) 

I. L, B. 35 All. 505 

4. INJUNCTION. 

— House m abadi 

— Well sunk by tenant inside his house — Manda- 
tory injunction — Discretion of Court. In this the 
High Court refused to grant a mandatory injunc- 
tion at the suit of the zamindar for the removal 
of a well recently constructed inside their house 
by tenants of a house m a town, the position of 
the tenants being that they and their predecessors 
in title had paid no rent for generations, and weie 
only liable to ejectment m the event of the site 
occupied by them being ejeared of buildings. 
Bhagwah Das v. Muhammad Yahia (1913) 

I. L. R. 35 All. 292 

5. LEASE. 

L — Evidence Ad 

(I of 1872), s. 116 — Estoppel. A purporting to be 
dharmakarta of a temple gave a lease of the temple 
properties to B. During the tenancy, C and not 
A was declared, m a separate suit, to he the right- 
ful dharmakarta. B had not attorned to nor 
been evicted by C. Held, that the tenancy had 
not been determined and that in a suit by A for 


LANDLORD AND TENANT — contd. 

5. LEASE — concld. 

rent, B was estopped by s. 116, Indian Evi- 
dence Act, from denying MV title. Devalraju v. 
Mahamed Jaeeer Sahib (1913) 

I. L. R. 36 Mad. 53 

2. Lease until 

lessee requires or wishes — Tenancy at will on both 
sides. A lease by which the lessees are to hold 
for such time as they require or wish, is a tenancy 
at the will of the lessee which m law is a tenancy 
at the will of the lessor also . Coke on Littleton, 
page 55 (a), and Halsbury’s Laws of England, 
Vol. 18, page 434, referred to. Manxcka i\ 
Chinnappa (1913) . I. L. B. 36 Mad. 557 

6. RENT. 

1. — Suit for rent — 

Denial of landlords title — Landlord , if entitled to 
rent for use and occupation where no such altcrna 
five claim is made in the plaint. In a suit foi rent 
wheie no alternative claim is made for compensa- 
tion for use and occupation, no icnt can he de- 
creed on that footing Where m a suit for rent 
the defendant denied the landlord’s title and the 
plaintiff failed to prove an alleged settlement 
with him and no alternative claim w r as made m 
the plaint for compensation for use and occupation 
Held , that tLe landlord w r as not entitled to com- 
pensation for use and occupation. Lukhee Kant 
Doss v Sumeerooddi Luskar , 13 B. L R. 243, Su- 
rendra Karam v Bhai Lai , 1 L. R. 22 Calc 752, , 
Rachhea Singh v Upendra Chandra , I L. R 27 Calc „ 
239, and Cobmda Sundar v. Snhishna , 10 C. L , J . 
538, followed. Surnomoyee v Dmo Nath , I. L. R 

9 Calc. 908 , and Azim Sirdar v. Ramlal, I. L. R. 25 
Calc 324 , discussed Eshen Chandra Singh v 
Shama Cham Bhatto , 11 Moo , I A. 7, 20, refen ed 
to. Bhukhi Koer v. Ram Khelwak Pep shad 
(1912) 17 C. W. N. 311 

2. Relation of land- 

lord and tenant — Rent , ex parte decree for t if operates 
as res judicata — Notice under s 167 of the Bengal 
Tenancy Act {VIII of 1885) if bars suit for rent 
An ex parte decree m a suit for rent operates as res 
judicata upon the question of relation of landlord 
and tenant. Bir Chander v Hansh Chander, 1. L. R. 

3 Calc. 8S3, referred to. Madhu Sudan v. Brae, 

1. L. R. 16 Calc 300 , discussed and distinguished. 
Where a suit was decided in the presence of the 
defendant’s pleader : Held , that the decree could 
not be called an ex parte one merely because the 
defendant did not adduce evidence or submit any 
argument at the trial. Ilcld, also, that the ex parte 
decree did not lose its conclusive character because 
it was not executed The relation of landlord 
and tenant being once established the mere fact 
of non-payment of rent is not sufficient to show 
that the relationship has ceased. If a landlord 
elects to treat the defendant as a tenant, the mere 
fact of his having served a notice on him under 
s. 167 of the Bengal Tenancy Act does not bar 
a suit for rent. Raj Kumar Roy Chowdhury v. 
Alimuddi (1912) . . 17 C. W. N. 627 
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LANDLORD AND TENANT— concld. 

6. RENT — concld . 

3. Agreement to 

deliver agricultural 'produce over and above cash 
rent — Cess — Agreement opposed to public policy 
Certain tenants holding under a registered qa - 
buliat agreed therein to deliver to their landlord, 
over and above the sum specified as a money rent, 
certain agncultural produce, and further to supply 
the landlord with a cart and bullocks “ when neces- 
sary ” and m default the landlord might claim the 
cash value of the said dues along with rent . Held, 
on suit by the landlord to recover the cash equi- 
valent of such dues for several years, that the co- 
venant m question was for various reasons unen- 
forceable Abdul Hai v. Nathua, 1 All L . J. 537 , 
Sadanand Pande v. All Jan , I. L. R. 32 All t 193 , and 
Sheoambar Ahir v The Collecto t of Azamgarh , I. L. 
R. 34 AIL 358, referred to. Sis Ram v. Asghar 
Alt (1912) . . . I. L. R. 35 All. 19 

7. TRANSFER OF HOLDING. 

• Transfer of holding — 

Usufructuary Mortgage of holding , effect of — Ben- 
gal Tenancy Act ( VIII of 1885), s . 25 — Abandon- 
ment — Forfeiture. An unauthorized transfer of 
a holding or the parting with possession of it. in 
whole or m part, does not per se work a forfeiture 
under the Bengal Tenancy Act. Transfer by way 
of usufructuary mortgage stands on the same 
footing as other partial transfers. Kabil Sardar 
v. Chandra Nath Nag Chowdhry, I . L. R. 20 Calc . 
590, Mathura Mandal v. Oanga Charan Gope, 
I. L. R. 33 Calc. 1219, referred to. Baroda Charan 
Dutt v. Hemlata Dassi, 13 C. W. N. 242, comment- 
ed on. Rasik Lai Dutta v. Bidhumukhi Dasi, I. L. R. 
33 Calc. 1094, Rajendra Kishore AdhiJcan v. Chan- 
dra Nath Dutt, 12 C. W. N. 878, Krishna Chandia 
Dutta Chowdhury v. Khiran Bajama, 10 C W. N. 
499, distinguished. Bhupendra Nath Bose v. 
Bansi Tanti (1913) . I. L. R. 40 Calc. 870 


LAND REVENUE CODE (BOM. V OF 
1879, AS AMENDED BY BOM. VI 
OF 1901) — concld. 

having occurred in payment of assessment, the 
Collector demanded payment first from mort- 
gagors and then from the mortgagee. The latter 
expressed his willingness to pay, if he was placed 
into possession of the land The Collector even- 
tually forfeited the land in 1902 ; but shortly after- 
wards re -granted it to defendants Nos. 1 and 2 
under s. 56 of the Bombay Land Revenue Code 
(Bombay Act V of 1879 as amended by Bombay 
Act VI of 1901) on a new tenure. The mort- 
gagee (plaintiff) next obtamed a decree on his 
mortgage ; and in execution of it attached the land. 
The attachment was, however, raised by the Re- 
venue authorities under s. 70 of the Code. The 
plaintiff sued for a declaration that the land 
was liable to be attached and sold m execution 
of his decree. The Court of first instance dis- 
missed the suit on the ground that the plaint dis- 
closed no cause of action On appeal — Held, 
that the land was, under the operation of 
s. 56 of the Bombay Land Revenue Code, vested 
m defendants Nos. 1 and 2 free from the 
incumbrance which had been created and from 
the equities theretofore existing between them 
and the plaintiff. , ^Vedu Shtvlal v. Kalu 
TJkhardu (1913) . agp . I. L. R. 37 Bom. 692 

LAND REVENUE CODE, BOMBAY 
(BOM. V OP 1879). 

See Revenue Jurisdiction Act, Bom- 
bay (X of 1876), ss. 4 (c), 5 and 6. 

L L. R, 37 Bom. 542 

LEASE. 

See Landlord and Tenant. 

I. L. R. 36 Mad. 557 

See Mining Lease. 

L. R. 40 I. A. 223 

See Res Judicata 

I. L. R. 37 Bom. 224 


^LANDLORD’S INTEREST.” 

Bengal Tenancy Act 

( VIII of 1885). s 148 , cl (h). By the term 
46 Landlord’s interest ” m s. 148, cl {h) of the Ben- 
gal Tenancy Act, is meant the interest of the per- 
son entitled to receive the rent from the tenant 
at the date of the application for the execution 
of the decree. Shambhu Nath Singh v Sheo 
Pershad Singh (1913) . I. L. R. 40 Calc 462 

LAND REVENUE CODE (BOM. V OP 

1879, AS AMENDED BY BOM. VI 

OP 1901). 

s. 56 — Mortgagor m possession — Failur e 

to pay assessment — Forfeiture of land — Re -grant 
of land to mortgagor by Collector under new tenure — 
Previous incumbrances not to subsist on the land 
re-granted. In 1895, the defendants Nos 1 and 2 
mortgaged their lands to the plaintiff, one of the 
conditions of the mortgage being that the mort- 
gagors were to remam in possession of the land, 
and to pay the Government assessment. Default 


agreement to renew. 

See Specific Performance 

I. L. R. 40 Calc. 565 

LEAVE TO APPEAL TO PRIVY 
COUNCIL. 

See High Court, Jurisdiction of, 

I. L. R. 40 Calc. 955 

See Land Acquisition Act (I of 1894), 
s. 54 . I. L. R. 37 Bom. 506 

See Practice . L». R. 40 I. A. 241 


LEGACY. 

. depending on uncertain event — 

See Succession Act (X of 1865). 

I. L. R. 37 Bom 644 

LEGAL NECESSITY. 

See Hindu Law— Alienation. 

I. L. R. 40 Calc. 721 
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DEG AD PRACTITIONERS ACT (XVIII 
OE 1879). 

S 14 — Vakalatnama altered after 

execution , by inserting name of muktear actually 
engaged at the request of party's agent — Conduct , if 
grossly improper. A written vakalatnama for the 
purpose of engaging certain pleaders to conduct 
an appeal on behalf of a prisoner was taken by 
his maternal uncle to the prisoner m jail where 
it was executed by the prisoner by affixing his 
mark in the presence of a jail officer and was hand- 
ed over to the maternal uncle, who brought it 
to the petitioner, a muktear , and instructed him 
to appear in the appeal The petitioner pointed 
out to the uncle of the prisoner that he could not 
appear as his name was not mentioned m the 
zakalatnama and then at the request of the latter 
inserted his own and other names in it and made 
certain other alterations : Held , that although the 
petitioner certainly acted improperly m altering 
the vakalatnama , the alterations were not made 
from improper motives and his conduct was not 
grossly improper withm the meaning of s. 14 
of the Legal Practitioners Act. In the matter of 
Purna Chandra Chatter ji (1912) 

17 C. W. N. 328 

ss. 27, 28— Pleader and client — Fees, 

agreement for payment of, not in writing and not 
filed in Court, if may he enforced — Pleader's hen on 
moneys realised on behalf of client — Quantum meruit. 
An agreement by a client to pay certain amount 
to his pleader as fees for professional service can- 
not be enforced by the latter when it has not been 
embodied in writing signed by the client and filed 
in the proper Court m the manner provided by s 
28 of the Legal Practitioners Act, even when the 
amount agreed to be paid is not in excess of 
that prescribe 1 under the mles framed under 
s. 27 of the Ac for payment by any party to his 
opponent m respect of the fees of the pleader em- 
ployed by his adversary. The language of s. 28 
is comprehensive enough to include every agree- 
ment between a pleader and his client for the pay- 
ment of fees for professional service, and cannot 
be restricted by reference to s. 27 which does not 
apply to such agreements. Queer e : Whether, 
in the absence of a written agreement, a pleader 
can claim reasonable compensation for his services. 
Kamini Debi v. Khetra Mohan Ganguly (1911) 

17 C. W. 1ST. 45 

LEGISLATION, ULTRA VIBES. 

See Jurisdiction oe Civil Court. 

I. L. B. 40 Calc. 391 

LEGITIMATE PUBEOSE. 

See Mortgage 

I. L. B, 40 Calc. 342 

LESSEE. 

* interests of— 

See Limitation Act (IX of 1908) Sch. I, 
Arts, 91 and 120. 

I. L. B. 35 All. 149 


LETTERS OP ADMINISTRATION. 

1. Revocation — Pro - 

hate and Administration Act (V of 1881), s. 50, 
Expl. (4) — “ Just cause ” — “ Useless or inoperative 
meaning of — Disagreement between administrators , 
whether a just cause for annulling letters of adminis- 
tration. A mere disagreement between adminis- 
trators is not a “ just cause 55 for annulling the 
letters of administration under s. 50, expl. 
(4) of the Probate and Administration Act. 
The words “ becomes useless and inoperative ” 
m s. 50, expl. (4) of the Probate and Administra- 
tion Act, imply the discovery of something which, 
if known at the date of the grant, would have been 
a ground for refusing it, e g. f the discovery of a 
later will or codicil, or subsequent discovery that 
the will was forged, or that the alleged testator 
is still living, j Bal Gangadhar Tilak v. Sakwarhai, 
I L R. 26 Bom. 792, and Annoda Prasad Chatter fee 
v. Kaliknshna Chatter jee, I. L. R. 24 Calc. 95, 
followed. Gour Chandra Das v. Sarat Sundari 
Dassi (1912) . . I. L. B. 40 Calc, 50 

2. — Practice— Colo- 
nial Probates Act (55 56 Viet , c. 6) — Power-of- 

attorney construction of. The Colonial Probates 
Act and the procedure therein indicated, viz., 
to send an exemplification of the probate granted 
m any part of the United Kingdom to be re-sealed 
by the Court to which it is sent, has not been ex- 
tended to British India, where the practice is to 
require administration with will annexed to the 
estate of deceased British subject leaving property 
there Authority m a power-of-attorney granted 
by the executrix of a will which has been confirmed 
m Scotland “to produce to the Supreme Court in 
India in the probate jurisdiction at Calcutta or 
elsewhere m India the said confirmation and to 
procure the same to be sealed with the seal of the 
Supreme Court in India in accordance with the 
laws thereof ” does not authorise the donee to ob- 
tain grant of Letters of Administration. In the 
goods of William Bennie (1912) 

I. L. B. 40 Calc. 74 

LETTERS PATENT, 1865. 

cl. 12— 

See Civil Procedure Code (Act V oe 
1908), s. 11 . I. L. B. 37 Bom. 563 

See Jurisdiction. 

I. L. R. 40 Calc. 308 

— . — — — — Leave asked for, granted 

by Registrar , but not ratified by Court — Leai e , if may 
be endorsed as if granted on the date of presentation 
of plaint — Waiver of objection by defendant — Costs 
of unnecessary application. Where leave under 
ci 12 of the Letters Patent as prayed for in the 
plaint was granted by the Registrar, subject to 
its ratification by Court, but it did not appear 
that the plaint -was ever placed before a Judge : 
Held, on the matter being brought before the 
Judge on a later date after defendants had filed 
written statement and taken several other steps 
towards the trial and had entered on the cross- 
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LETTERS PATENT, 1865 —concld. 

examination of the plaintiff who was bemg examin- 
ed on commission, that the granting of leave was 
a judicial act performable only by the Judge and 
leave could not now be endorsed on the plaint 
as given on the date on which the plaint was pre- 
sented before the Registrar. Lalitessur Sing v. 
Ramessur Sing, I. L R. 34 Calc. 619 , 62/ , 11 
C. W. N. 649 , followed. That by the steps they 
had taken in the suit, defendants had waived 
objection as to want of leave. A J King v 
Secretary of State for India, I. L R 35 Calc. 394 ; 
12 C. W. N . 705. The application bemg thus 
unnecessary, plaintiff w j as oideied to pay defend- 
ants’ costs. Saraswatt Dassee t. Biraj Mohini 
Dassee (1913) . . . 17 C. W. N. 512 

cl. 15 — Dissentient judgments at the 

hearing of appeal under — Further appeal undei 
cl 15, if lies. Where m an appeal under cl. 15 of 
the Letters Patent from the decision of a single 
judge, the judges having differed in opinion, the 
opinion of the Senior Judge prevailed under 
s. 36 of the Letters Patent : Held, that a further 
appeal lay under cl. 15 of the Letters Patent 
Barlow v. Cochrane, 2 B. L R. (Or. C . J.) 56, 115, 
and Jiwan Ram v. Tondi Singh, I. L. R. 34 All. 
13, referred to. Jadunath Dandupat v Hari 
Kar (1913) . , . 17 C. W. N. 308 

el. 30 — 

See High Court, Jurisdiction of. 

I. L. R. 40 Calc. 955 

cl. 38 — 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 685 

cl. 140— 

See Land Acquisition Act (I of 1894), 

s. 54 . . I. L. R. 37 Bom. 506 


LIBEL — concld . 

mg, if absolutely privileged — S 499, Penal Code 9 
exceptions 7 and 9, effect of — Distinction between 
civil and criminal cases for defamation — English 
law rule of absolute privilege, if to be followed — 
Distinction between witnesses and paities to a judi- 
cial proceeding. As to the application of the rule 
of absolute privilege in English law to words 
spoken by a party m the ordinary course of any pro- 
ceeding before any Court or tribunal recognised 
by law : Held, per Mookerjee, J — The language 
ot exceptions 7 and 9 to s 499, Penal Code, does not 
import such absolute immunity as is recognised 
by English law, hut in civil suits for damages for 
defamation the Court is not fettered by any 
statutory provisions, and the piinciple recognised 
in England that neither party, witness, counsel, 
jury nor Judge can be put to answer civilly or 
criminally for words spoken in office should 
not he dissented from. Per Beachcroft, J . — 
Witnesses and parties stand on a different 
footing and a party making a defamatory statement 
m the course of a judicial proceeding does not 
enjoy the absolute privilege of immunity from 
prosecution accorded by the English law. Crowdy 
v. L. 0. Reilly (1912) . . 17 C. W. N. 554 

LICENSE. 

See Abkari Act (Bom. Act V of 1878 )» 
ss. 16, 43 . I. L. R. 37 Bom. 320 

See Abkari Act (Bom. Act Y of 1878), 
ss 32, 67 . I. L. R. 37 Bom, 101 

See Arms Act (XI of 1878), ss. 13, 

19 (e) . . I. L. R. 37 Bom. 181 

LICENSEE. 

liability of— 

See Petroleum. I£L. R* 40'Cale. 356 


LETTERS PATENT (AMENDED) OP 
THE BOMBAY HIGH COURT. 

s. 12 — Ordinal y original civil juris- 
diction of the Bombay High Co uii — Suits foi land 
and other immoveable property — Title-deeds — Suit 
to compel the dehvety of title-deeds to land outside 
the ordinary original jurisdiction of the Bombay 
High Court. In a suit to enforce, inter alia, the 
deb very to the plaintiff of the title-deeds of cer- 
tain immoveable property situated outside the 
ordinary original civil jurisdiction of the Bombay 
High Court, where it appeared on the pleadings 
that the substantial point to be decided in the suit 
was the title of the plaintiff to the property to 
which the title-deeds related . Held, that the "suit, 
in so far as it related to such title-deeds, was a suit 
for land or other immoveable property and that 
the Bombay High Court had no jurisdiction to 
entertain the same. Zulekabai v Ebrahim 
Haji Vyedina (1913) . I. L. R, 37 Bom 494 

LIBEL. 

— * Defamatory woids 

spohen by a party in the course of a judicial proceed - 


LICENSOR AND LICENSEE. 

See Trade-mark. I. L. R. 40 Calc. 814 

LIEUTENANT - GOVERN OR. 

power of, to pass Act — 

See Jurisdiction of Civil Court 

I. L. R. 40 Calc. 391 


LIRE ASSURANCE COMPANIES ACT 
(VI OF 1912). 


See Trade-mark. 

X. 


L. R. 40 Calc. 570 


LIFE ESTATE. 

See Wakf . 1. L* R. 37 Bom. 447 


LIFE 


INSURANCE. 


See Civil Procedure 
1908), s. 60 . I. L. 


Code (Act V of 

R. 37 Bom. 471 


See Transfer of Property Act (IV 

OF 1882 AS AMENDED BY ACT II OF 

1900), s. 130 . I. L. B. 37 Born.. 198 


I 2 
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LIGHT AND AIB. 

— - Damages for in- 

fringement of light and an — Injunction, when to he 
granted . A mandatory injunction will be granted 
to remove an obstruction of an easement to light 
and air where the character of the obstruction 
is such that its consequence is to darken the plaint- 
iffs house so as to make it uncomfortable and 
in part useless. In such a case damages would 
not be an adequate remedy. Muthu Krishna 
Ayyar v . Somalinga Muninagandribn (1913) 

I. L. B. 36 Mad. 11 

LIMITATION. 

See Abkari Act (Bom. Act V of 1878), 

ss. 32, 67 . I. L. B. 37 Bom. 101 

See Account, suit for 

I. L. B. 40 Calc. 108 

See Administration 

L B. 40 I. A. 236 

See Civil Procedure Code, 1882, s. 315 

I. L. B. 35 All. 419 
See Civil Procedure Code, 1908, 
0. XXI, RR. 84, 89, 92 

I. L. B. 35 All. 65 

See Companies Act (VI of 1882), s. 169. 

I L. B. 35 All. 177 
See Execution of Decree. 

I. L. B. 35 All. 178 

See Gujarat Talukdars’ Act (Bom 
Act VI of 188S), s 31 

I. L. B. 37 Bom. 380 
See Hindu Law — Alienation. 

I. L. B. 40 Calc. 9 66 
See Husband and Wife 

I. L. B. 37 Bom. 393 
See Limitation Act (XV of 1877), 
s. 19 and Sen. II, Art 148. jp*" 

I. L. B. 35 All. 227 
See Limitation Acts. 

See Limitation Act (IX of 1908), 
Son. I, Arts 91 and 120. 

See North Western Provinces and 
Oudh Municipalities Act (XV of 
1883), s. 10 . I. L. B. 35 All. 308 
See Preliminary Decree 

I. L. B, 37 Bom. 60 
See Provincial Insolvency Act (III 
of 1907), ss. 22, 46 and 52. 

I. L. B. 35 All. 410 
See Sanction for Prosecution. 

I. L. B. 40 Calc. 239, 584 
See Transfer . X. L. B. 40 Calc. 259 

See Lnited Provinces Land Revenue 
Act (III of 1901), s. 123. 

I. L. B. 35 All. 541 
See Vatan . . X. L. B. 37 Bom, 81 

. — — — Suit ly an auc - 

ton-purchaser to recover the purchase-money 


LIMITATION— contd. 

from a person who attached money , in deposit in 
Court, as representing the surplus sale-pj oceeds 
belonging to the judgment-debtor — Limitation Act 
{XV of 1877), Sch. II, Art. 120 Limitation ap- 
plicable to a suit brought by an auction-purchaser 
to recover a certain sum of money from one who 
had, after the sale and the deposit of money m 
Court, attached that sum m execution of his decree 
against the judgment-debtor, as representing the 
surplus sale-proceeds belonging to the original 
judgment-debtor after satisfaction of the decree 
obtained against the debtor by the decree-holder, 
is that provided by Art 120, Sch. II, of the Limi- 
tation Act (XV of i.877) Ntlkanta v. Imam Sahib , 
I. L. R 16 Mad 361, relied on Banumam Kamat 
v. Banuman Mandw , I . L . R. 19 Calc. 123, and Ram 
Kumar Shaha v. Ram Oow Shaha, I. L. R. 37 Calc . 
67, distinguished. Amrita Lal Bagchi v. Jogen- 
dra Lal Chowdhttry (1912) 

I. L. B. 40 Calc. 187 

2. — — . Limitation Act 

[IX of 1908), Sch I, Arts. 19 and 23 — Con- 
spiracy to maliciously prosecute, suit for — Conspi- 
racy as a cause of action — Evidence Act {I of 1872) 
ss. 3, lid ill. { g ), 125 — Standard of pi oof — Claim 
of privilege, whether adverse inference can be drawn 
from — Disclosure of source of information by pri- 
vileged person , duty of Court regarding — Presump- 
tion as to possession of article found m common 
room of joint family dwelling house — Arrest and 
Search-Professional conduct of counsel — Counsel 
making charges of misconduct, powers of Court re- 
garding — Counsel's instructions, no privilege as 
against Court — Professional Etiquette affecting 
counsel — Bar Council, resolutions of — Counsel 
accepting retainer when likely to be witness — Counsel 
engaged %n case, propriety of appearing as witness — 
Adverse inference where counsel not called as witness 
—Inspection by counsel of book produced by witness 
during cross-examination — Reference to medical 
works by Court, without knowledge of parties — Tort. 
Per Woodroffe and Coxe, JJ. On the question 
of the standard of proof : there is but one rule of 
evidence which in India applies to both civil and 
criminal trials, and that is contained in the de- 
finition of “ proved ” and cc disproved ” in s. 3 of 
the Evidence Act. The test in each case is, would 
a prudent man after considering the matters be- 
foie him (which vary with each case) deem the 
fact in issue proved or disproved ? The Court 
can never be bound by any rule but that which, 
coming from itself, dictates a conscientious and 
prudent exercise of its judgment There is a 
presumption against crime and misconduct, and 
the more heinous and improbable a crime is, the 
greater is the force of the evidence required to 
overcome such presumption The English rule in 
these mattes does not, as such, apply in India. 
Jurat Kumari Das&i v Btssessur Dutt, I. L. R. 
39 Calc 245 , explained. Where a document is 
privileged from production, no adverse inference 
can be drawn from its non-production. This 
rule applies as regards the party claiming privilege, 
and a fortiori it applies where the privilege is claim- 
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ed by a third party. Although s. 125 of the Evi- 
dence Act does not in express terms prohibit a 
witness, if he be willing, from saying whence he 
got his information, the protection afforded by 
that section does not depend upon a claim of pri- 
vilege bemg made, but it is the duty of the Court, 
apart from objection taken, to exclude such evi- 
dence. A fortiori, where privilege is claimed, 
no adverse inference can be drawn therefrom. 
Where articles are found in a part of a house to 
which several persons living in the house have 
access, such as a boitakhana , there is no presump- 
tion that they are in the possession or control of 
any person other than the karta or head of the 
house. Queen Empress v Sangam Lall , I L. R. 
15 All. 129 , approved. Semble It is immaterial, 
in an action for malicious arrest, under what sec- 
tion of an Act an arrest is made, if in fact the cir- 
cumstances are such that the Act justified arrest ; 
and a person making a search is entitled to call 
in aid any statute which justifies his action, quite 
irrespective of whether it was present or not to his 
mind when he made the search. The Court is 
►entitled to ask counsel who, durmg the conduct 
of a case makes charges of misconduct, whether 
he makes the charges on instructions, and, if so, 
on whose. It is not sufficient to plead instructions. 
Counsel have a responsibility in the matter, and 
are not justified in making serious charges of fraud 
and crime unless they are personally satisfied 
that there are reasonable grounds for putting them 
forward. Instructions to counsel are only pri- 
vileged in the sense of being protected from dis- 
closure to the opponent. There is no privilege 
as against the Court. The latter cannot use them 
as evidence m the case, and for the purpose of the 
trial would have to treat them as confidential, 
but they could be called for then and there and be 
used after the trial for determ ining whether dis- 
ciplinary action should be taken against counsel 
by the Full Court. Whenever a Court relies on a 
book of reference, such as a work on medical ju- 
risprudence, it should be made known at the trial 
"to the parties, so that they may have an oppor- 
tunity of adducing evidence or argument on 
the point. Durga Prosad Singh v. Rani Doyal 
Chaudhury , I. L. R. 38 Calc 153, referred to. 
The following resolutions of the Bar Council ap- 
proved : — “ {a) If counsel knows, or has reason 
to believe that he will be an important witness 
in a case, he ought not to accept a retamer 
"therein, (b) If he accepts a retainer not know- 
ing or having reason to believe that he will 
be such a witness, but at the . opening or at 
any subsequent stage before evidence is con- 
cluded it becomes apparent that he is a wit- 
mess on a material question of fact, he ought not 
to continue to appear in the case unless he cannot 
retire without jeopardising the interests of his 
client, (c) If counsel knows or has reason to 
believe that his own professional conduct on 
matters out of which the action arises is likely 
to be impugned m the case, he ought not to 
•accept a retainer, {d) If he accepts a retainer 
mot knowing or having reason to believe that his 
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own professional conduct in such matters is likely 
to be impugned, but finds in the course of the 
case that it is so impugned, he ought to adopt 
the same course of conduct as is mentioned 
m clause (5) ante . (e) In either of the cases 
mentioned in clauses (6) and ( d ), there is no rule 
of professional ethics which debars counsel, if 
he continues to act as counsel in the case, 
from going into the witness box and being cross- 
examined.” Although the resolutions of the Bar 
Council are not binding on the Courts, the Bar 
Council is the recognised authority on matters 
of professional conduct and etiquette affecting 
counsel, and its opinion is of the greatest weight 
and value. There is nothing necessarily unpro- 
fessional in counsel giving evidence m a case in 
which he appears as such. Sethna v. Mirza 
Mahomed Shirazi, 9 Bom. L. R. 1044, Cobbett v. 
Hudson, IE. & B. 11, Stones v. Byron, 4 Dowl. <£ L. 
393, Deane v Packwood, 4 Dowl. <£• L, 395n, Corea 
v. Perns, [19091 A. G. 549, 14 C. W. N , 86, Nundo 
Lai Bose v. Nistanm Dassi, I. L. R. 27 Calc. 428* 
referred to. Curry v. Walter, 1 Esp. 456, distin- 
guished. As a general practice, however, it is un- 
desirable when the matter to which counsel de- 
pose is other than formal, that they should testify 
cither for or against the party whose case they 
are conducting. Under s. US of the Evidence 
Act, counsel, although they may be engaged in 
the case, are competent to testify whether the facts 
in respect of which they give their evidence occur 
before or after their retainer. Cobbett v. Hudson , 
1 E & B. 11, referred to. The rule laid down 
m s. 114 ill. (g) of the Evidence Act that the Court 
may presume that evidence which could be and 
is not produced would, if produced, be unfavourable 
to the party who withholds it, was held to apply 
to the case of counsel engaged in a suit who should 
not have been, under the circumstances, counsel 
but should have been called as a witness. It is 
unprofessional for counsel to cross-examine a witness 
as to facts within his personal knowledge. In 
the matter of certain Counsel, 4th August, 1908 (unre- 
ported), approved. Where counsel during the hearing 
of a case calls for the production of a book, which 
is produced and handed to him by his opponent 
with certain pages marked as those only to which 
he may refer in respect of the subject-matter of 
his cross-examination, it is improper for counsel 
who calls for the book to inspect any of the other 
pages. If a suit on a tort is barred as against one 
person, the period of limitation cannot be extended 
because it happens to be against three persons 
who are alleged to have committed the tort in 
conspiracy. The same set of facts cannot constitute 
separate causes of action, both for a tort, and for a 
conspiracy to cause damage. Where there is a joint 
tort, the proper action is on the tort against the joint 
tort-feasors, and not on a cause of action to recover 
special damage by reason of a conspiracy to cause 
damage. A suit for damages for false imprison- 
ment or malicious prosecution against joint tort- 
feasors, is governed by the one-year rule under 
Arts 19 and 23 of the Limitation Act. There 
are instances in which two or more persons can 
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render themselves liable to civil proceedings by 
combining to injure the plaintiff, although, if one 
of them did the same act by himself and without 
any preconcert with others, he would escape 
liability. An action on such a conspiracy would 
lie in this country. In an action on conspiracy 
special damage must be proved. Per Ceatterjee, 
J. There is no authority for holding that a tort, 
when committed by several persons acting in con- 
cert, is different from the same tort committed 
by a single individual. The combination in such 
cases may be an element of aggiavation in the 
assessment of damages, but does not suffice to 
make it a different tort. Quinn v. Leathern , [190 T\ 
A. G. 495 , referred to. Conspiracy or wrongful 
combination is not a material element in the con- 
stitution of a wrong. Giblan v National Amal- 
gamated Labourer's Union, [1903] 2 Ii B. 600 , 
referred to. Weston and Others v. Peary 
Mohan Dass (1912) . I. L. B. 40 Calc. 898 

3. — • Land assigned to 

support religious service — Alienation by holder — 
Lease — Adverse possession. In the case of a lease 
for a term of years by the holder for the time be- 
ing of lands assigned to support services rendered 
to a Makan and religious community by successive 
holders, time' begins to run not from the commence- 
ment of the tenancy of the person claiming to hold 
as a tenant,^ but from the date when the claims 
of the parties became openly and undoubtedly 
adverse. Tekait Bam Chunder Singh v. Snmati 
Madho Kuman, L. B. 12 I. A. 197, and Trimbak 
Bamchandra v. Shekh Gulam Zilani, I. L. B. 34 
Bom. 329, referred to. Mahamadgaus v. Raja- 
baksha (1912) . . I. L. B. 37 Bom. 224 

4. — ■ Adverse posses- 

sion — Title — Bombay Begulation V of 1827, s 1 — 
Buie of positive law — Limitation Act (XIV 
of 1859), s . 2— Limitation Act (IX of 1871), 
s. 2 — Bepeal of s. 1 of Bombay Begulation V of 1827 
— Effect of repeal — Construction of statute — Buie 
of positive law not affected by law of limitation — 
Endowment of village for the purpose of performing 
Bar pur Mangalarti — Trustee — Alienation by trus- 
tee — Adverse possession by alienee. In 1678 a 
village was given m mam to the then Swami of the 
Uttaradhi Math for the purpose of meeting the 
expenses of a religious service called the Karpur 
Mangalaih at the temple of the Math. A succes- 
sor of the Sit ami gave away the village m gift 
(i.e. as Krishnarpana) to the defendants’ prede- 
cessor-m-title who went into possession as pro- 
prietors. At first they paid yudi on the land at 
the rate of Rs. 20 per year ; but after 1840 this 
payment was stopped. The defendants continued 
to hold the village as before. In 1911, the present 
Swami of the math sued to obtain a declaration 
that the village belonged to him and to recover 
its possession from the defendants. The plea 
of the defendants was that the suit was barred by 
limitation. Held, that inasmuch as the original 
grant vested the legal property in the Swami and 
the equitable estate in the juridical person, the 
idol, the original grantee look as a trustee and 
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his successors held by the same title. Hardoon v. 
BehLos, [1901] A. G. 118, 121, followed. Held, 
further, that smce the defendants went into pos- 
session of the village in 1830, their title ripened 
in 1860 into ownership under the provisions of 
s. 1 of the Bombay Regulation V of 1827. 
Held, also, that the operation of s. I of the 
Bombay Regulation V of 1827 was not affected 
by the enactment of s 2 of the Limitation 
Act (XIV of 1859), first, because the Act did not 
come into force till the 1st January 1862 ; and, 
secondly , because it being a statute of limitation 
did not affect s. 1 of the Bombay Regulation 
V of 1827, which was an enactment of positive 
prescription. Sitaram Vasudev v. Khanderav Bal~ 
knshna, I. L. B. 1 Bom. 286, and Bambhat Agni- 
hotn v. The Collector of Puna, I. L. B. 1 Bom. 592, 
followed. Where a later Act of Legislature does 
not purport or affect to supersede an earlier Act, 
the Court will endeavour to read the two enact- 
ments together and to avoid conflict if possible. 
Rangacharya v. Dasacharya (1912) 

I. L. B. 37 Bom. 231 

5. — — Suit for redemp- 

tion of mortgage made m 1793 — Act XIV of 1859 
s 1 , cl. 15, and s 4 — Act IX of 1871, s. 20, and 
Sch II, Art 148 — Act XV of 1877, s. 19, and 
Sch II, Art. 148 — Acknowledgment of title — Beceipt 
by mortgagees — Interest after date of suit — Damdupat 
— Discretion as to award or not of interest — Assumed 
exercise of discretion not interfered with A suit 
was brought, by the predecessors -m-title of the 
respondents, fox redemption of a mortgage, dated 
4th November 1793, m favour of the predecessors- 
in-title of the appellants. The deed mortgaged 
with possession a certain dcsaigin dastur and 
certain pasaeta lands situate in the district of 
Broach, and after that district finally came 
under British rule the desaigm dastur was 
commuted into a fixed money allowance payable 
from the treasury since which settlement the 
appellants had received that allowance in lieu of 
the desaigm dastur. The defence was that 
the suit was barred by the Indian Statutes 
of Limitation which provide a period of sixty 
years for redemption, and that more than that 
time had elapsed since the date of the mortgage. 
The respondents, however, put in evidence docu- 
ments signed by the mortgagees by which they 
contended the period of limitation had been ex- 
tended. Held (affirming the decision of the High 
Court), that an entry in a receipt book relating to 
the payment on 8th June 1843 of the fixed allow- 
ance from the treasury in respect of the year end- 
ing 1st May 1843, was an acknowledgment under 
the Indian Acts of Limitation (XIV of 1859, 
s. 1, cl. 15, Act IX of 3871, s. 20, and Act XV of 
1877, s. 19) made within the period of limitation, 
and sufficient to prevent the suit from being 
barred. The rights of the mortgagees were then 
vested m somewhat unequal shares in two 
persons named in the receipt, whose names 
had in the ordinary course been entered in the- 
Collector’s books as mortgagees under the mort-- 
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gage In suit, as being entitled to the payment of 
the annual allowance into which the original rights 
had been commuted. The entry in the book of 
the Government agent entrusted with the pay- 
ment stated that it was made to the two persons 
named. The amounts of the shares of each of 
them Was set against their names, and against 
those shares the mectgagees had written their 
respective names in acknowledgment of the 
receipt of their shares. This acknowledgment 
created a new period of limitation from 8th June 
1843, and consequently the suit was not barred. 
The appellants claimed to be allowed interest on 
the redemption money for the period between the 
date of suit and the actual date of redemption. 
Admittedly the rule of ddmdupat applied, and 
therefore the amount of arrears of interest to be 
allowed was limited to an amount equal to the 
capital sum. The District Judge gave no interest 
from the date of suit. There was nothing to show 
that he had done so by an oversight or mistake. 
The High Court treated the matter as if the Dis- 
trict Judge had exercised his discretion and had 
declined to give interest, and they thought that it 
had not been an unreasonable exeicise of his 
discretion. No application was ever made to the 
District Judge to amend his alleged omission to 
give interest, and their Lordships agreed with the 
High Court decision and the grounds on which it 
rested. Hiralal Ichhalal v. Narsilal Chatejr- 
bhtjjdas (1913) . I. L, R. 37 Bom. 326 

6. Suit filed after 

limitation m wrong Court — Return for presentation 
to proper Court — Bar of limitation m spite of 
Limitation Act (XV of 1877), s. 14. If a plaint 
is returned for presentation to the proper Court 
on the ground of absence of jurisdiction in the 
Court to which it was originally presented, the suit 
when presented to the new Court is a new suit, 
and cannot be regarded as a continuation of the 
mfructuous suit in the wrong Court. This is the 
basis of s. 14 of the Limitation Act (XV of 
1877). Hence if the suit when originally filed in 
the wrong Court would have been ordinarily barred 
by limitation as by being barred during the holidays 
of that Court, after which alone it was filed, the suit 
when filed m the new Court must be held to be 
barred m spite of s 14 of the Limitation Act. 
MoMdin Rowthen v. Nallaperumal Filial , 21 Mad. 
L. J. 1000 , followed. Takuroodeen Mahcmed 
Eshan Chowdry v. Kunmbox Chowdry , 3 W. R. 
Cr . 20, Khelat Chandar Ghose v. Nuseebunnissa 
Bibee, 16 W. R. Cr. 47, and Assan v. Pathumma, 
I. L. R. 22 Mad . 494, distinguished. Seshagiri 
R ow v . Vajra Velayudam Pillai (1913) 

I. L. R. 36 Mad. 482 

7 Statute of, if 

affects procedure only — Amending statute when 
affects rights — Effect on causes of action previously 
accrued — Bengal Tenancy Act (VIII of 1885), 
s f 184 , Sch. Ill , Art. 3 — Eastern Bengal and Assam 
Tenancy Amendment Act (E. B and Assam I of 
1908), s. 61, cl. (3) — Under-raiyat, dispossessed 
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by landlord before amending Act, suit to recoier 
brought after — Limitation — Statute , construction 

of — Presumption against retrospective operation , 
where amendment of procedure affects rights — Post- 
ponement of operation of statute , effect of — Pro- 
cedure, statutes of, retrospective operation of. The 
presumption against a retrospective construction 
of a statute has no application to enactments 
which affect only the practice and procedure of 
Courts even where the alteration which the sta- 
tute makes has been disadvantageous to one of 
the parties. Per Mookerjee, J. agreeing with 
N. R. Chatterjea, J. (Carndtjef, J contra ) — 
The statement that a statute of limitation em- 
bodies merely a rule of procedure is only generally 
and not universally true Where, if a statute of 
limitation is taken to effect pre-existmg causes of 
action, the effect is to absolutely bar all actions 
where the cause of action had accrued more than 
the limited time before the statute was passed, the 
statute ceases to be one of mere procedure and 
operates to the destruction of existmg and en- 
forcible rights. In such cases the presumption 
against a retrospective construction of the statute 
becomes applicable, unless the coming into opera- 
tion of the statute has been postponed so as to 
allow reasonable time for enforcement of existmg 
causes of action. No suitor has a vested interest 
in the course of procedure or a right to com- 
plain, if during the litigation the procedure is 
changed, provided no injustice is done. S. 61, 
cl (3) of the Eastern Bengal and Assam Tenancy 
Amendment Act of 1908 which provides a two 
years’ period of limitation for suits by raiyats and 
under -raiyats for recovery of possession (when 
dispossessed by or through the agency of the land- 
lord), has no retrospective operation on suits by 
under -raiyats or non-occupancy raiyats in 'which 
the cause of action arose before the passing of the 
Act. Manjecoori Bibx v . Akel Mahumed (1913) 

17 C. VT. N. 889 

LIMITATION ACT (IX OE 1871). 

s. 21 — Act No. IX of 1908, s . 31 

— Limitation — Mortgage with possession — Real- 
isation of rents and profits equivalent to receipt of 
interest as such under the terms of the mortgage. 
Under the terms of a mortgage-deed executed 
m 1850 the mortgagee was to take possession 
of the mortgaged property and appropriate the 
rents and profits m lieu of interest. The mort- 
gagee remained m possession up to 1889 when 
he was dispossessed. In 1910 he brought a 
suit for sale. Held, that the realization of rents 
and profits in lieu of interest was equivalent 
to the receipt of interest as such under the terms 
of the mortgage and therefore under s. 21 
of Act IX of 1871 the mortgagee was entitled 
to compute limitation from the year 1889. Act 
XV of 1877 having by that time come into 
operation, the plaintiff -was in 1910 entitled to 
bring his suit within the limitation provided by 
s. 31 of Act IX of 1908. Indarjtt v. Gajadhar 
Sahai (1913) , . . I. L. R. 35 All. 270 
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LIMITATION ACT (XV OF 1 1877). 
s. 9. 

See Limitation Act (XV of 1877), s. 19 
and Son. II, Art 148. 

I. Xi. B. 35 All. 227 

s. 14 — 

See Limitation. I. L. B. 36 Mad. 482 

Plaint returned for 

presentation in proper Court — Power of Court to fix 
a period of time for such presentation — Exclusion 
of time. For the purposes of determining limit- 
ation as governed by the provisions of s. 14 
of Act XV of 1877, the date of instituting the suit 
must be held to be the date on which the plaint 
was filed m the Court having jurisdiction to try 
it, excluding only, for the purpose of calculating 
limitation, the period excluded under s. 14. 
Where a plaint which had been presented on the 
last day of the period of limitation, was subse- 
quently returned by the Court for presentation 
within a week in the proper Court and was so 
presented five days later : Held, that the suit when 
so presented was barred by limitation as only 
the period during which the suit was pending m 
the Court without jurisdiction would be excluded 
under s. 14 of the Limitation Act. Hari Das 
Bay v . Sarat Chand ar Dey (1913) 

17 C. W. N. 515 

— s. 19, Sell. II, Art. 148 — Acknowledg- 
ment, effect of — Acknowledgment by widow m pos- 
session of husband’s estate — Suspension of limitation 
— . Act XV of 1877 , 9— Act XIV of 1859 , 

1, cl. 15 — j Res judicata — Contentions raised 
for the. first time on appeal to His Majesty m 
Council — Practice of Privy Council. In a suit 
brought by the appellant on the 4th of March, 1907, 
against the respondents for the redemption of a 
mortgage, dated the 2nd of January, 1842, made 
between the respective predecessors in title of the 
parties and in which no date for redemption was 
specified, acknowledgments of the mortgagor’s 
right had been made by the widow and daughter 
of a former mortgagee, a predecessor m title of 
the respondents, which, the appellant contended, 
extended the period of limitation. Held, that the 
law of limitation applicable to the case was not Act 
XIV of 1859, the law in force at the date of the 
acknowledgments, but Act XV of 1877, which was 
in force at the time of the institution of the suit. 
Under Art. 148 of Sch II to that Act the 
period of hmitation prescribed for a suit to redeem 
a mortgage was 60 years from the time when the 
right to redeem accrued, and by s. 19 an ac- 
knowledgment to be effective must be “ signed 
by the party against whom such right is claimed 
or by some person through whom he claims title.” 
Held, that the respondents derived title through 
the last male owner, and not through his widow 
and daughter, who were therefore not competent 
under s. 19 to make an acknowledgment of 
the right of redemption so as to bind any in- 
terests excejt their own. To hold otherwise would 
be to extend the power of a Hindu female in pos- 
session of a limited interest to bind the estate to 
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an extent which was not sanctioned by authority. 
An acknowledgment of liability only extends the 
period of hmitation within which the suit must 
be brought , and does not confer title, and, with 
reference to s. 2 of Act XV of 1877, was not a "thing 
done ” within the meaning of s. 6 of the General 
Clauses Consolidation Act (I of 1868). There was 
nothing in Art. 148 of Sch. II of Act XV of 1877 to 
justify a holding that by reason of the fusion of the 
interests of the mortgagor and mortgagee (which, it 
was alleged, took place between the years 1883 and 
1898) the period of limitation, which began to run on 
the 3rd of January, 1842, was suspended, which 
would be deciding contrary to s. 9 of the Act : this 
suit not being one to which the proviso to that 
section applied. Bun ell v. Earl of Egremont, 7 Beav. 
205 , distinguished. The present suit was not 
barred as res judicata by a former suit in 1904. 
With regard to contentions raised on this appeal 
which had not been raised before at any stage of 
the case, and consequently had not been considered 
by any of the Courts below, nor were even suggested 
m the reasons m the case of the appellant to Eng- 
land, their Lordships adhered to the established 
practice of the Board not to allow new cases to be 
made for the first time on appeal to His Majesty 
m Council. Soni Bam v . Kanhaiya Lal (1913) 
I. L. B. 35 All. 227 

Sch II, Art. 35— 

See Husband and Wire. 

I. L. B. 37 Bom. 393 

Sch. II, Arts. 44, 91 — 

See Executor, Sale by. 

I. L. B. 36 Mad. 575 

Sch. II, Arts. 48, 49 — Illegal dis- 
traint and consequent removal and misappro- 
priation of crops — Suit for damages. Where in exe- 
cution of an illegal distraint, the defendant cut the 
crop standing on plaintiff’s land and removed the 
same : Held, that a suit by the plaintiff for da- 
mages m respect of these acts was a suit in respect 
of “ specific moveable property ” witbm one or 
other of the two Arts. 48 and 49 of Sch. II of Act 
XV of 1877. Han Charan v. Hari Ear , 9 C. W. N. 
367 , I. L. B. 32 Calc. 459 , distinguished. Sripati 
Sarkar v. Han Ear, 12 C. W. N. 1090 , reversed. 
Jadu Nath Dandupat v. Hari Kar (1913) 

17 C. W. N. 308 

Sch. II, Art. 106 — Suit for part- 
nership account — Presumption of dissolution of 
partnership from facts of case — Cessation of 
annual accounts rendered yearly for many years 
and rendering of final account showing division of 
capital and revenue. The question in this appeal 
which arose out of a suit brought in 1902 for a 
partnership account and to, recover the plaintiff’s 
share in the properties of a business carried 
on by them and the defendants, was whether the 
suit was barred by limitation, the defendants 
contending that there had been a dissolution of the 
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partnership in 1891 which the plaintiffs denied: 
Held (affirming the decision of the High Court), 
"that when annual accounts of the partnership 
business which had been rendered year by year 
from 1868 to 1891, ceased in the latter year and, 
on 12th April 1891, a final account showing the 
division of both capital and revenue was made out, 
the defendants afterwards carrying on the busmess 
without any interference from the plaintiffs, the 
presumption was in favour of the dissolution of 
"the partnership as at the definite date of the year 
when the account was thus closed. And their 
Lordships were of opinion that these facts taken 
with the other acts and conduct of the parties, 
and the whole circumstances of the case which 
greatly strengthened the presumption made the 
inference m favour of the dissolution having 
occurred at the above date substantially conclu- 
sive. The suit, therefore, not having been brought 
within three years from that date was barred 
by Art. 106 of Sch. II of the Limitation Act 
t (XV of 1877). Joopoody Sarayya v . Lakshmana- 
swamy (1913) . I. L . B. 36 Mad. [P.C.] 185 

Sch. II, Art 120 — 

See Auction-purchaser, suit by. 

I. L. B. 40 Calc. 187 

Attachment of wrong man's property — No 

suit filed — Subsequent sale of property under Attach- 
ment — Fresh cause of action from date of sale — Art 120 
applicable — Absence of suit questioning attachment , no 
bar to subsequent suit on sale. Though attachment of 
a person’s land as if it belonged to another, gives the 
owner a cause of action, on which he could have 
brought a suit, but did not, yet the sale of the same 
at a later date is a fresh and greater invasion of his 
right and gives him a fresh cause of action on which 
he could sue within six years from the date of sale 
•under Art. 120 of the Limitation Act. Though 
he might have sued after the attachment he was 
not bound to % sue The sale though held m pur- 
suance of the attachment was not a necessary 
consequence of it. Robert Skinner v. Shanker Lai , 
I. L. R. 31 All 10 {note), followed. Per Curiam . 
f The attachment gives the judgment-creditor cer- 
tain rights in execution, but the title to the pro- 
perty continues in the owner notwithstanding 
the attachment, and it so continues even if the 
owner’s objection to the attachment be disallowed. 
Narasimha Rau v. Gangaram, 18 Mad. L. J. 590 , 
•referred to. Anantharazu v . Narayanarazu 
(1913) . . . . I.L.E.36 Mad. 383 

Sch. II, Art. 127 — Joint property 

* — Exclusion of a co-parcener — Knowledge of ex- 
clusion — Decree by another excluded co-parcener 
for share by partition does not prevent time from 
running. Certain joint family property was in 
the possession of some of the co-parceners (defend- 
ants Nos. 1 to 3), who began to hold it adversely 
to the remaining co-parceners from 1890. In 
1895, defendant No. 5, one of the excluded co -par- 
ceners, sued all the co-parcener^ to recover his share 
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in the property by partition. His share, which 
was ^ one-sixth in the property, was decreed 
to him m 1898, and he recovered possession of it 
in due course. In 1907, another of the excluded 
co -parceners brought a suit to recover his share 
by partition of the property. He sought to bring 
his suit within time by alleging that the possession 
of defendants Nos. 1 to 3 became adverse only after 
1898. The lower Courts held that the plaintiff was 
excluded to his knowledge fiom enjoyment of the 
property from 1890, and that his suit was barred 
under Art. 127 of Sch. II of the Limitation Act. 
On appeal : — Held , by Chanda 1 varkar, that 

the decree of 1898 gave a sixth share to defendant 
No. 5, and left the remaining five-sixths untouched ; 
the mutual relations of the defendants in the first 
suit with reference to their five-sixths having been 
left to continue as before, the property in their 
hands remained joint, and that the judgment 
and decree of 1898 did not disturb as between them 
the previous state of things and stop the limitation 
that had begun to run as against the plaintiff from 
1890. Held , by Batchelor, J., concurring, that 
the finding of fact against the plaintiff that he was 
excluded to his knowledge from enjoyment of 
joint property by defendants Nos. 1 to 3 from 1890, 
was wholly independent of, and unaffected by, the 
decree of 1898 which only decided that the 
family and the property were joint and that the 
property was consequently partible. Babaji 
Akoba v. Dattu Laxman (1912) 

I. L. E. 37 Bora. 64 

Sch. II, Arts. 127, 142 — A co-parce* 

ner m possession of pint lands on behalf of all co- 
parceners — Alienation by the co-parceners without 
knowledge of the rest — Adverse possession of his 
vendee. Certain lands belonging to the jomt 
family of plaintiffs and defendant No. 1 were in the 
possession of defendant No. 1 on behalf of the 
family. In 1880, he alienated them to defendant 
No. 2 but remained in possession on executing 
a rent-note in favour of the vendee. The plaintiffs 
brought a suit in 1906 to recover by partition their 
share m the lands. The defendant No. 2 pleaded 
in defence his adverse possession of the lands from 
1880. Held , that the possession by defendant 
No. 1 before the alienation being for himself and 
his co -parceners and being thus of a fiduciary 
character, it could not begin to be adverse to the 
co -parceners in the absence of intimation convey- 
ed by him to them that he intended to exclude 
them. Malkappa v. Mudkappa (1912) 

I. L. E. 37 Bom. 84 

Sch. II, Arts. 142, 144 — Sole owner 

permitting another , under mistake , to hold pint 
possession for more than 12 years — Suit to recover 
exclusive possession — Limitation — Consent — Act 

quiescence — Estoppel — Mistake — Co-sharers, adverse 
possession as between — Unity of possession 
of tenants-in-common, consequences of. Where 
A is the owner of an estate m which the disputed 
land is situated and A and B are joint owners 
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in an adjoining estate, and tlie land in dispute has 
been held by A and B by mutual consent as part 
of their joint estate for a period of more than 12 
years before suit in ignorance of their rights, limi- 
tation arises either by discontinuance of possession 
by A under Art, 14 2 or by adverse possession 
of B under Art. 144 of the Limitation Act. Vasu- 
deva v. Magum , I. L . B. 24 Mad. 387 , referred to. 
Per Jenkins, G.J. — The mere fact of consent 
does not prevent possession being adverse. The 
test is whether the person who sets up adverse 
possession is able to show that he held for himself 
and if he did, the mere fact that there was acqui- 
escence or consent on the part of the other person 
concerned would in circumstances like these make 
no difference. Purshottam v. Sagaji , I. L. B. 28 
Bom. 87, referred to. Per Chapman, J . — Art. 
142 rather than Art. 144 of the Limitation Act ap- 
plied to the case. Dwarka Nath Chowdhury v. 
Athl Shib Banerjee (1913) 

17 C. W. N. 595 

Sell. II, Art 144 — Adverse pos- 
session — “ Possession of the defendant ,” meaning 
of, if includes possession of — Defendant's lessor — 
Nature of adverse possession which can be set up — 
Effect of s . 3. The words “ possession of the 
defendant ” in Art. 144 cannot by reference 
to the definition in s, 3 be held to include the 
possession of another person, a co-defendant, 
still in possession under a different title. Pada - 
prat v. Bam Bav , I. L. B. 13 Bom. 160, dis- 
tinguished. The adverse possession of a defend- 
ant must be of the same nature as that sought 
by the plaintiff and the defendant cannot set up 
his jiossessjon as a permanent lessee as adverse 
in a suit by the plaintiff for possession as proprietor. 
Umrunnessi v. Md. Yar Khan, I. L. B. 3 All 24, 
followed. Where the plaintiff brought a suit for 
possession of certain property purchased by him 
at an auction-sale within 12 years from the date 
of sale, but after the expiry of 12 years brought the 
defendant-appellant on the record on the ground 
that subsequent to the plaintiff’s purchase he had 
been granted a permanent lease of the property 
by the ongmal defendants, the previous owners 
who had wrongfully retained possession since the 
plaintiff’s purchase : Held, that the defendant- 
appellant was not entitled to add the period of 
his lessor’s adverse possession to his own, m answer 
to the plaintiff’s suit. Laheri Bibee v. Be joy 
Chand Mahatab (1913) . . 17 C. W. N. 748 

Sell. II, Arts. 178, 179 —Article 179 

applies to initiate proceedings — Previous orders in 
execution, effect of, as res judicata — Civil Procedure 
Code {XIV of 1882), attachment under, when ceases, 
a question of intention — Erroneous order on a 
question of law, when res judicata. Previous 
orders passed m execution and allowing execution 
on a construction of a decree, as to mesne profits 
or as to interest or the like have the force of res 
judicata, though the later application be m re- 
spect of a different subject-matter. Thus if under 
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the old Civil Procedure Code (Act XIV of 1882)* 
attachment of several properties had been made, 
and more than three years after such attachment 
sale of some of those properties was ordered, the 
supposition that the attachment was then subsisting, 
that order to sell will act as res judicata when a 
subsequent application for sale is made within 
three years thereafter to sell other properties 
originally attached. Under the old Civil Procedure 
Code the question whether a particular attachment 
subsists at a certain time was a question of inten- 
tion. Bam Knpal v. Bup Kuari, I. L. B. 6 AIL 
269, V enkatanarasimha Naidoo v. Papammah r 
I. L. B 19 Mad. 54, and Subbarama Ayyar v Nagam - 
mal, I. L. B. 24 Mad. 683, followed. The rule 
that an erroneous decision on a question of law 
has not the force of res judicata does not apply to 
such a case. Palamppa Chettiar v. Savari Naidoo r 
18 Mad. L. J 548, and Mangalathammal v Nara - 
yanasami Ayyar, I. L. B. 30 Mad. 461, dis- 
tinguished. It is well established that an appli- 
cation intended to revive and carry through a 
pend mg execution is not covered by Art. 179 oh 
the Limitation Act (XV of 1877) as it is not an 
application to initiate a new execution. Qamar - 
ud-dm Ahmed v. JawahirLal, I.L. B. 27 All. 334> 
and Suppa Beddiar v. ' Avudai Ammal, I. L. B. 28 
Mad. 50, followed. The right to apply to continue 
execution m such cases accrues from day to day and 
will not be barred until three years have elapsed 
after the proceedings have ceased tc be pending. 
So the application is not barred under Art. 
178 either. Chalavadi Kotiah v. Poloori Alimel- 
ammah, I. L. B 31 Mad. 71, followed. Subba 
Chariar v . Muthtjveeran Pillai (1913) 

fc I. L. K. 36 Mad. 553 

Sch. II, Art. 179— 

1. Execution of decree 

— Applications for execution — Applications when 
not “ %n accordance with law.” The plaintiff ob- 
tained a decree against the defendants. He 
sought to execute the decree by filing six darkhasts 
all withm time. The lower Court held that the 
sixth darkhast was not filed in time, for the 
first five darkhasts could not be taken into consi- 
deration for purposes of limitation as they were 
not in ** ( accordance with law ” because every one 
of them sought relief or reliefs which on consi- 
dering the merits of the darkhasts, the Court 
could not have granted. On appeal . Held, that 
the darkhast in question was in time, for the first 
five darkhasts were “ in accordance with law ” 
as each one of them claimed relief granted by and, 
therefore withm the decree and the question 
whether on a consideration of all the facts the 
Court could in the events that had happened grant 
the relief was only a question for trial on the 
merits. Bando Krishna v. Narasimha (1912) 

I. L. R. 37 Bom. 42 . 

2 . Execution of decree 

— Step-in-aid of execution — Application for time 
to obtain copies required by s . 238 of the Civil Pro - 
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cedure Code (Act XIV of 1882). In the course 
of proceedings to execute a decree, the decree - 
holder filed an application for time to obtain 
certified copies of extracts required by s. 238 
of the Civil Procedure Code, 1882. The second 
application to execute the decree was filed more 
than three years after the date of the first applica- 
tion, though it was within three years of the date 
of the application for time. It was sought to bring 
the second application within time by relying 
on the application for time as a step-in-aid of 
execution : Held , that the second application 
to execute the decree was presented in time, for 
the application for time to obtain certified copies 
required by s. 238 of the Civil Procedure 
Code of 1882 was a step in aid of execution. She- 
SHAPASACHARYA V. BHIMACHARYA (1912) 

I. L. R. 37 Bom. 317 
LIMITATION ACT (IX OP 1908). 

8 .£(*), Sch. I, Art. 144 — 

See Adverse Possession. 

I. L. R. 40 Calc. 173 

ss. 3, 4 and 14 — Filing suit in a wrong 

Court on the day of its re-opening after recess — Ex- 
piry of limitation during lecess , effect of — Meaning 
of 44 prosecution 99 in s. 14 — 44 Court 99 m s 4 , mean- 
ing of. According to s. 14 of the Limitation Act 
it is only the period during which a suit is actually 
prosecuted m a wrong Court that can be exclud- 
ed m favour of a plaintiff, but not the period 
before the filing of the suit, though the Court was 
then closed for recess. So, if the period of limita- 
tion for the suit expired during the period of recess 
of the wrong Court wherein the suit was filed on 
the day of its re-opening, the suit must be held to 
be barred. It is only the period of closing of the 
proper Court m which the suit must be institut- 
ed that can be taken account of under s. 4. Ahhoya 
Churn Chukerbutty v. Goui Mohun Dutt, 24 W. R 
26, followed. Per Spencer, J. — Although the word 
4 4 Court ” in s 4 is not qualified by the ad]ective 
44 proper” as it is m other parts of the Act, it 
would not be reasonable to take account of the 
closing and re-opening of any other Court in which 
the suit was rightly instituted. Per Curiam : 
According to s. 3 the concessions awarded by the 
different sections of the Limitation Act are 
independent and cumulative. Mira Mohidin 
Rowther v . Nallaperumal Pillai (1913) 

I. L. R. 36 Mad 131 

s. 5— 

See Provincial Insolvency Act (III 
oe 1907) ss. 22, 46 and 52. 

I. L. R 35 AH. 410 

— Appeal presented out of time 

— 44 Sufficient cause ” — Miscalculation of time by 
pleader — Appeal i ejected — Discretion, exercise of — 
Civil Procedure Code (Act V of 1908) s . 2 — 44 De- 
cree,” Meaning of. A bond fide mistake committed 
by a pleader in calculating the period of limit a- 1 


LIMITATION ACT (IX OP 1908)— contd r 
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tion may constitute a 44 sufficient cause” within the' 
meaning of s. 5 of the Limitation Act, Whether 
the miscalculation does constitute a sufficient 
cause in any particular case must be decided by the 
Court having regard to all the facts and cir- 
cumstances of that case. Where the Appellate 
Court refused to admit an appeal presented out 
of time because according to its view of the autho- 
rities a miscalculation by a pleader of the period 
of limitation was not a 44 sufficient cause ” for not 
presenting the appeal in time within the meaning 
of s. 5 of the Limitation Act : Held, that the 
decision could be reviewed on appeal as there 
was no exercise of discretion by the Court. It i& 
neither necessary nor desirable that any attempt 
should be made to find precisely and exhaustively 
the meaning of the expression 44 sufficient cause ” 
which should receive a liberal construction so as 
to advance substantial justice when no negli- 
! gence, nor inaction, nor want of bond fides is im- 
putable to the appellant. Rakhal Chandra. 
Ghose v. Ashtttosh Ghose (1913) 

17 C. W. N. 80T 

s. 6 and Art. 125 — Widow's aliena- 
tion — Right of several reversioners independent — - 
Not questioned by deceased father for twelve years — 
Right of minor son to question after twelve years 
but within three yeais of attaining majority. Eor 
the purpose of questioning an alienation 
made by a Hindu female possessing a limited 
estate, one reversioner does not claim through an- 
other, and consequently laches on the part of a 
father who died without instituting a suit within 
twelve* years from the date of the alienation does 
not disentitle his son from filing a suit for the 
purpose even after twelve years after the aliena- 
tion, if he was a minor at the time and files the 
suit within three years of attaining majority. 
S. 6 and Art 125 of Limitation Act consi- 
dered. Govmda Pillai v. Thayammal, I. L . R. 
28 Mad. 57, Bhagwanta v. Sukhi, I. L. R 22 All 33» 
Abmash Chandra Majumdar v. Han Nath Saha, 9 
C. W. N 25, Sakyaham Ingle Rao Sahib v. Bhavam 
Bozi Sahib, I. L. R. 27 Mad 588, and Chmna Veer - 
ayya v. Lakshmmarasimha, 22 Mad L. J. 375, 
followed. Mullapudi Ratnam v. Mullapudi Ramay - 
ya, I. L. R 25 Mad. 731, and Chhaganram Asiilc- 
ram v. Bai Motigavn, I. L. R. 14 Bom. 512, 
not followed. Chiruvolu Punnamma v. Chiruvolu 
Perraju, I. L. R 29 Mad 390, referred to. Knsh- 
mer v. Lakshmiammal, 18 Mad. L J. 275, distin- 
guished. Veerayya v. Gangamma (1913) 

I. L. R. 36 Mad. 570 

s. 10 — 

See Wakf . I. L. R. 37 Bom. 447 

s. 14 — Plaint filed on last day ordered 

to be returned for presentation in another Court 
on a later date — Plaint actually returned later — 
Interval between, if bars suit. Where a plamt 
which was filed m a wrong Court on the last day of 
limitation was subsequently ordered to be returned 
for presentation to the proper Court, but was not 
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actually returned till three days later, and was 
filed m the proper Court the day following. Held, 
that the suit was not barred by limitation. 
Where the final order is promulgated on a later 
date than that on which it was signed, the date of 
promulgation should be held to be the day on which 
the proceedings ended within the meaning of 
expl. I of s. 14 of the Limitation Act. Abhoya 
Charan ChacJcrabartty v. Qour Mohan Butt, 24 
W. R. 26, distinguished. Mohendra Prosad Singh 
v. Nanda Prosad Singh (1913) 

17 C. W. N. 1043 

s. 18 — Sale, application made after 

time to set aside — Fraud antecedent to sale, if may 
he proved. Where upon an application by a judg- 
ment-debtor to set aside a sale on the ground of 
fraud, made more than 30 days after the sale, the 
Court refused to admit evidence of fraud ante- 
cedent to the sale, on the ground that such fraud 
was not material for the purposes of s. 18 of the 
Limitation Act : Held , that although proof of 
fraud antecedent to the sale does not necessarily 
indicate the continuance of that fraud subsequent 
to the sale, it may have an important bearing in 
the determination of the question whether there 
was fraud subsequent to the sale sufficient for the 
purposes of s. 18. The question of fraud should 
be considered as a whole. Tookoo Moni Dasi v. 
Dwarka Nath Drada (1912) . 17 C. W. N. 478 

s. 19— 

1. Acknowledgment 

'of liabitity. The following two letters were sent 

by firt and second defendants respectively to 
plaintiff’s vakil ( 1 ) “ Sir, 10th June, 1908. With 
reference to your letter of the 2nd instant, I request 
you to be so good as to furnish me with a copy 
of a statement of accounts.” (u) “Dear Sir, 18th 
June, 1908. With reference to your letter of the 
2nd instant on behalf of landing contractor, Mad- 
ras, I have to inform you that I wish to examine 
the accounts as my account does not show such 
an amount mentioned m your letter. I therefore 
request you will please forward the copy of the 
account or to instruct your client to send his 
gumastah with his account books.” Held , that 
neither of the letters amounted to an acknowledg- 
ment of Lability under the Limitation Act, s. 19. 
Andiappa Chetty v. Alasinga Naidu (1913) 

I. X R. 36 Mad. 68 

2. Limitation — 

Acknowledgment — Requisites for valid acknowledg- 
ment . Held, that an acknowledgment of a debt 
“ to be a valid acknowledgment within the meaning 
of s. 19 of the Indian Limitation Act, 1908, 
need not be addressed to the creditor, but may be 
made to some other person as, eg , by means of a 
deposition in Court. Held , also, that a statement 
m the form “the whole of Janki Prasad’s mort- 
gage money is owing,” there being in existence 
■at the time two mortgages held by Janki Prasad, 
must be taken to apply to both, in the absence 
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of evidence indicating a different signification 
Momram Seth v. Seth Rupchand, I. L . R 33 Calc . 
1047 , and Mylapore Iyasawmy Vyapooiy Moodhar 
v. Yeo Kay, I. L. R 14 Calc 801, referred to. 
Megh Raj v . Mathura Das (1913) 

I. L. R. 35 All. 437 

— s. 20 — Limitation — Interest — Payment 

of part of interest due — Suit foi foreclosure. The 
word “ interest ” m s 20 of the Limitation Act 
means interest or any part of the interest due. 
Kollu v. Halki, I. L R 18 All 95, and Anwar 
Husain v. Lalmir Khan, I. L. R 26 All 167, 
distinguished. Abdul Ahad v. Mahtab Bibi 
(1913) .... I. L. R. 35 All. 378 

s. 31 — Limitation — Mortgage — Suit on 

mortgage barred under Limitation Act of 1871 — 
Mortgagee's rights not revived by present Act . Held, 
that s. 31 of the Indian Limitation Act, 1908, can- 
not be construed as reviving rights already time 
barred under the Limitation Act of 1871. Jai 
Singh Prasad v. Surja Singh (1913) 

I. L. R. 35 All. 107 

s. 75 — Bond repayable by instalments 

the whole to become payable “ on demand ” 
on default m paying one instalment — Meaning 
of “ on demand ” — Waiver. A bond repayable 
by instalments contained the following stipula- 
tion : — “ m default of our making such payment 
also the amount that may be found due for all 
future drawings shall be paid m a lump on your 
demand.” Held, that the cause of action for 
recovery of all the instalments would not arise 
until demand is made by the obligee in terms of 
the stipulation and that m consequence the whole 
amount did not become due merely on failure to 
pay an instalment. Hanmantram Sadhuram v. 
Arthur Bowles, I. L. R. 8 Bom. 561, followed. The 
words “ on your demand ” mean “ when you re- 
quire.” Failure to make the demand will consti- 
tute a waiver of the right stipulated for. Hum 
Pershad Chowdhry v. Nasib Singh , I. L. R. 21 
Calc 542, 547, and Jadab Chandra Bakshi v. Bhai - 
rab Chandra Chuckerbutty, I. L. R. 31 Calc 297, 
dissented from. Karunakaran Nair v. Krish- 
na Menon (1913) . . I. L. R. 36 Mad. 66 

Sell. I, Arts. 19, 23— 

See Limitation. 

I. L. R. 40 Calc. 898 

Sch. I, Arts. 44, 91— 

See Executor, sale by 

I. L. R. 36 Mad. 575 

Sch. I, Arts. 62, 120— 

See Civil Procedure Code, 1882, 
s. 315 . . I. L. R. 35 All. 419 

Sell. I, Art. 75. 

Bond — Option of suing 

for whole amount due on default of payment of %n- 


* 
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stalments — Limitation. A bond payable by in- 
stalments gave to the creditor the option of suing 
for the whole amount due on default m payment 
of any instalment or of suing for the instalments 
separately. Two instalments were paid ; the third 
was not, and more than six years after default 
m payment of this instalment, nothing further 
having been paid on the bond, the creditor sued 
to recover the whole amount due stating that the 
cause of action arose on the date when the third 
instalment became due. Held , that the suit was 
time-barred. Ajudhia v. Kunjal , I. L. R. 30 All. 
223, distinguished. Amolak Chand v. Baij- 
nath (1913) . . . I. L. B, 35 Ail. 455 

Seh. I, Art. 89— 

See Account, suit for, 

I. L. It. 40 Calc. 108 

Seh. I, Arts. 91, 120— 

- — Limitation — Suit for 

declaration that nominal lessee is not the bene- 
ficial lessee but merely benamidar for the plaintiff 
Held , that a suit for declaration that the defendant, 
whose name appeared m a certain lease as lessee, 
had no interest under the lease and that the person 
really interested m the lease was the plaintiff, 
was governed as to limitation by Art. 120 and 
not by Art 91 of the first schedule to the Indian 
Limitation Act, 1908, the cause of action accruing 
to the plaintiff when his position as a lessee was 
challenged. B as ant Lal v. Chhidammi Lal 
( 1913) . . . . I. L. B. 35 All. 149 

Seh. I, Art. 95 —Relief not claimed 

distinctly on the ground of fraud — Executor — Suit 
without probate — Decree — Limitation from the date 
of testator's death — Fraud m the performance of 
contract, no ground for rescission — Partnership — 
Fresh agreement — Novation — Suit for an account on 
the footing of continuance of original partnership — 
Suit not maintainable Art 95, Sch I of the 
Limitation Act (IX of 1908) has no applica- 
tion where on the face of the plaint no equit- 
able relief is claimed on the ground of fraud. 
Abdul Rahim v. Kirparam Daji, I. L. R 16 Rom. 
186, and Gour Mohun Gouli v. Dinonath Ka? moJcar, 
I. L. R 25 Calc. 49, referred to. An executor is 
capable of instituting a suit without obtaining a 
probate although he might not be able to proceed as 
far as decree without obtaining a probate. Fraud 
in the performance of a contract, apart from its 
making, is no ground for rescission and restoration 
of the parties to the position m which they were 
before the contract was entered into. A testator 
appointed bis widow as the guardian of his minor 
children and executrix (by tenor) of his will. On 
his death the widow consented to the retention 
of the testator’s share in a partnership business 
by the surviving partners and subsequently to a 
transfer of the same to another business. In an 
action brought by one of the testator s sons as 
administrator against the surviving partners, for 
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an account of all the assets of the testator at the- 
time of his death retained and employed by the- 
defendants in their business : Held, dismissing 
the suit, that the testator’s widow was perfectly 
competent as his executrix to enter into the 
arrangement, which was a novaho, with the surviv- 
ing partners so as to bind the estate and the suit 
against the partners on the footing of a continu- 
ance of the original partnership was not maintain- 
able. Jamsetji Nassarwanji v Hirjibhai 
Naoroji (1912) . . I. L. B. 37 Bom. 158 

Seh. I, Arts. 97, 62 — Failure of 

consideration — Sale of land — Purchaser stepping 
into possession — Loss of possession at the suit of a 
third party, the real owner — Suit to recover purchase - 
money from vendor — Limitation. In 1903, the 
defendant sold certain land to the plaintiff under 
the bond fide belief that he was entitled to do so 
and placed the plaintiff in possession. In 1909, the 
true owner of the land recovered possession there- 
of from the plaintiff. In a suit by the plaintiff 
to recover the purchase -money from the defendant, 
the Court of the first instance held that the suit 
was barred by limitation under Art. 62 of the 
First Schedule to the Limitation Act (IX of 1908), 
for the purchase-money paid to the defendant 
was money had and received to the plaintiff’s 
use. On appeal it was held that the claim was 
within time, under Art. 97 of the Act. On 
appeal to the High Court : Held, that the suit 
was governed by Art. 97, inasmuch as posses- 
sion given under the purchase to the plaintiff was 
an existing consideration as long as it lasted. 
Hanuman Kamat v. Hanuman Mandur, I. L. R. 
19 Calc 123, followed. Narsing Secivbakas v. 
Pachu Rambakas (1913) I. L. B. 37 Bom. 538 

Sch. I, Art. 110 — Madras Rent Re- 
covery Act ( VIII of 1865), ss. 9 and 10 — When rent 
ascertained and payable. Rent is payable, within 
the meaning of Art 1 10 of Sch I of the Limit- 
ation Act only when it is ascertained. When 
proceedings are taken by the landlord under 
s. 9 of the Madras Rent Recovery Act after 
the end of the fash to enforce acceptance of a 
patta tendered within the fash , the landlord has 
to await an adjudication under s 10 of the 
Act and limitation begins to run in respect of a 
suit for rent only from the date of such adjudica- 
tion, as it was only then that it can be said that the 
rent for the suit fasli was ascertained Rangayya 
Appa Rao v Bobba Snramulu, I L. R 27 Mad. 
143, followed. Singaram Pillai v. Syed Golam 
Gouse Sha (1913) . I. L. B. 36 Mad. 438 

Sch. I, Arts. 110, 116 — Registered 

lease — Suit to recover arrears of rent — Limitation. 
Art. 116, Sch. I, of the Limitation Act (IX of 
1908) applies to suits for debts or sums certain 
due upon registered instruments. Lalchand 
Nanchand v. Narayan Hari (1913) 

I. L. B. 37 Bom. 656 
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LIMITATION ACT (IX OF 190 S)—contd. 

_ Seh. I, Art. 118 — Hindu Law — 

Adoption — Suit questioning the validity of adop- 
tion — Limitation — Adoption of an orphan — En- 
tries in Revenue register. A suit questioning the 
validity of an adoption would be time-barred if 
not brought within six years under Art. 118, 
Sch. I of the Limitation Act (IX of 1908). 
Shnnivas v. Hanmant, I. L. R 24 Bom. 260 , follow- 
ed Thahur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bahsh Singh, L. R. 33 I. A. 156, and 
Umar Khan v. Niaz-ud-dm Khan, L. R. 39 1 A. 19, 
explained and distinguished The adoption of an 
orphan is not valid in law. The Collector’s 
Register is purely for the purposes of Government 
Revenue and its entries are not evidence of title. 
Shrinivas Sarjerav V. Balwant Venkatesh 
(1913) , . . . I. Ii. R. 37 Bom. 513 

Sch. I, Art. 120. 

See North-Western Provinces and 

Oedh Municipalities Act (XV oe 

1883), s. 10 . I. L. R. 35 All. 308 

Sch. I, Art. 128 — Execution of decree 

Limitation — Step in aid of execution — Application 

for transfer of decree — Civil Procedure Code (1882), 
s. 223. Held, that an application made to the 
Oourt passing a decree to transfer it for execution 
to another Court is an application to take a 
step m aid of execution within the meaning of 
-of Art. 182 of the first schedule to the Indian 
Limitation Act, 1908. Chandra Nath Gossami v. 
Guroo Prosunno Ghose , I. L. R 22 Calc. 375 , 
followed. Todae Mal v . Phoia Kunwar (1913) 
I. Xi. R. 35 AU. 389 

Seh. I, Art. 132 — Limitation — Malilc- 

-ana — Suit for mahhana — Decree ashed for against 
property charged. Where a plaintiff sued for the 
recovery of malihana for 11 years and claimed 
a decree against the property on which the mali- 
hana was charged, it was held that the suit was 
within time having regard to Art. 132 of the first 
schedule to the Indian Limitation Act, 1908. 
Kallar Roy v. Ganga Pershad Singh, I. L. R 33 
Calc. 998 , distinguished. Shaida Ali v. Phtjllo 
<1913) . , , . I. Ii. R. 35 All. 185 

Sch. I, Arts. 138, 144 — Execution of 

decree — Successive purchasers of same property — Suit 
Ly subsequent purchaser to recover from earlier pur- 
chaser — Limitation. Art. 138 of the Limita- 
tion Act only applies to suits in which the auction- 
purchaser is the plaintiff and the judgment- 
debtor or some one claiming through him, is the 
defendant. Ram Lahhan Rai v. Gajadhar Rai, 
I. L. R. 34 All. 224, and Khiroda Kanta Roy v. 
Krishna Das Laha, 12 C . L. J. 378, referred to. 
Bh ag want Singh v. Bholi Singh (1913) 

I. Xj. R. 35 All. 432 

Seh. I, Art. 154. 

See Sanction eor Prosecution 

I. Xi. R. 40 Calc. 239 


LIMITATION ACT (IX OF 1908)— contd. 
Seh. I, Art. 181— 

See Execution oe Decree. 

I. L. R. 35 All. 178 

Sch. I, Art. 182— 

1 Suit for account 

— Coint-fee paid months after date of judgment — 
Starting point of limitation — Step m aid of execution . 
For the purpot-e of Art. 182 of the first schedule 
of the Limitation Act, the date on which the 
Court passed its judgment is the “ date of the 
decree,” and the fact that the Court-fee re- 
quned to he paid in order to validate the decree 
(which was passed in a suit for account) was not 
put m till some months later, did not give a 
different starting point for computing the period 
of limitation. The payment of the Court-fee 
did not constitute a step in aid of execution within 
the provisions of the Limitation Act, Bhajan 
Behary Shah a v. Girish Chandra Shah a (1913)1 

17 C. W. N. 959 

2- — — Execution of decree 

of Presidency Small Cause Court — S . 48, Civil 
Procedure Code (Act V of 1908) not applicable to 
such Cowit — Transfer to City Civil Court for exe- 
cution of a decree more than 12 years old — Art. 182 
applicable — S. 48 applicable to City Civil Court, no 
bar. Although a decree may be transferred by the 
Court which passed it to another Court, for execu- 
tion, the law of limitation applicable for its execu- 
tion is that applicable to the decrees of the former 
Court, i.e , of the Court which passed them. A 
different rule will lead to anomalous consequences, 
A decree of the Presidency Small Couse Court 
(Madras) passed m 1896 was transferred for execu- 
tion to the City Civil Court. S 48, Civil Procedure 
Code, not being applicable to the Court of Small 
Causes : Held, that an application for the execution 
presented to the City Civil Court m 1910 was 
not barred, the article applicable to the cause 
being Art 182 of the Limitation Act ; that the 
fact that s. 48 of the Civil Procedure Code was 
applicable to the City Civil Court, was immaterial. 
Sambasiva Mudahar v. Ponchanada Pillai , 17 Mad. 
L. J. 441,1. L. R 31 Mad 24, Tmcowne Dawn v. 
Debendro Nath Mooherjee, 1. L.R 17 Calc. 491, and 
Jogemaya Dassi v. Thachumani Dassi, I. L. R. 24 
Calc. 473, followed. Her Highness RucJcmaboye v. 
Lulloobhoy Mottichand , 5 Moo. I. A. 234, not appli- 
cable Per Curiam. A transfer of a decree by 
the Court which passed it to another Court does 
not make the decree one passed by the latter Court. 
Even after transfer the control of the execution 
is still left in several respects m the hands of the 
Court which passed the decree, e.g., recognition 
of assignment, application for execution against 
legal representative, stay of execution, issuing 
precepts and certificate of non-execution or partial 
execution, etc. Sree Krishna Doss v. Altjmhi 
Ammal (1913) . . I. L. R. 36 Mad. 108 

3. — Pari of a decree 

containing unascertained amount — Execution of 
whole decree three years after ascertainment — No 
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XIMITATION ACT (IX OF 1908)— contd. 

Sell. I, Art. 182— contd. 

bar — Policy of Limitation Act as to 'period of 
limitation for execution of decrees. For the purposes 
of limitation regarding execution of a decree, 
the decree must be taken as a whole and ordi- 
narily when a portion of the decree is not exe- 
cutable by reason of the fact that the amount 
due under that portion is left to be determined 
at a future time, limitation begins to run as re- 
gards execution of the whole decree only from 
the time of ascertamment of the amount left 
undetermined, even though it might have been 
open to the party to have executed the other 
portions earlier. Haji Ashfaq Hussain v. Lala 
Goun Sahai, 13 C. L. J 351 , I.L.R 33 All 264, 
Ratnachalam Ayyar v. Venkatarama Ayyar, I. L. R 
29 Mad 46 and Krislman v Nilalcandan , I. L. R 8 
Mad. 137, followed. Gopal Chander Manna v. Gosain 
Lass Kalay, I. L R 25 Calc 594, Knshnama Chanar 
v. Mangammal, I. L. JB 26 Mad 91, Abdul Rahiman 
v. Maidm Saiba, I. L. R 22 Bom 50, and Gouri 
Bahai v. Ashfalc Husain, I. L . R 29 All 623, ap- 
plied. Bubramanya Chettiar v. Alagappa Chettiar , 
I. L. R 30 Mad 268, and Nepal Chandra Sadoo- 
Jchan v. Amirta Ball Sadookhan, I. L. R. 26 Calc. 
888, referred to. C. M. A. No. 74 of 1913 (unreport- 
ed), not followed. A decree in a second appeal, 
dated 30th July 1906, was as follows : — “ Appellant 
(defendant) do pay respondent (plaintiff) Rs. 
64-11-4 for his costs in this second appeal, Rs. 
78-3-7 for his costs in the memorandum of ob- 
jections and also his costs in the lower Appellate 
Court which will be ascertained and taxed by 
that Couit.” The costs in the lower Appellate 
Court were ascertained by that Court on 1st De- 
cember 1906. The application for the execution 
of the wht le decree was made on 7th August 1909, 
i.e., more than three years after the decree in second 
appeal but within three years after ascertainment 
by the lower Appellate Court : Held, that the exe- 
cution of the decree was not barred. The policy 
of the Limitation Act in the case of execution of 
decrees is to lay down a simple rule and to treat 
the decree as a whole except when the decree 
itself directs that different portions of the relief 
granted are to be rendered by the defendant to 
the decree-holder at different times. Per Curiam : 
Under Art 182, there is only a single starting 
point, where there has been an appeal, review or 
amendment, although it might be open for a de- 
cree-holder to apply for the execution of a part 
of the decree before proceedings in appeal, review 
oi amendment have terminated. Vydianatha Aiyar 
V. SUBRAMANIA PATTER (1913) 

I. L, R. 36 Mad. 104 

4. Revision to the High 

Court — Order in, not giving any fresh starting point 
for execution of original decree — Effect of reversal 
or modification m revision — “Appeal,” meaning of, 
m Limitation Act — Letters patent appeal from 
revisions, no “ appeal .” An order of the High Court 
passed in the exercise of its revisional powers is 
not an order on an “appeal ” within the meaning 


LIMITATION" ACT (IX OF 1908 )—concld. 

Sell. I, Art. 182 — conoid. 

of Art. 182, sub-cl. (2), so as to create a 
fresh starting point for the calculation of limita- 
tion Per Ctjbiam : Unlike the word “ appeal 55 
in ss. 15 and 39 of the Letters Patent, the 
word “ appeal ” m the Limitation Act is used in the 
narrower sense so as to exclude a revision ; this 
is clear from the three classifications in the Limita- 
tion Act, viz , 6 suits, appeals and applications,” 
which last mclude applications for revision. If 
the High Couit interferes on revision, either there 
is a decree passed by the High Court which may 
be executed under the first clause of Art. 182 
or the case is sent down with a direction to the 
lower Court to amend its decree. The latter 
appears to be the regular couise and in such 
event there is no room to employ any sub-clause 
other than sub-cl (I) or the new sub-cl. (4). 
Where a revision petition is simply dismissed, 
no fresh startmg pomt of limitation arises. When 
the order appealed agamst cannot give any fresh 
startmg pomt (viz., the order in the revision peti- 
tion) an order in a Letters Patent appeal there- 
from, cannot give one, as if it were an appeal 
within the meaning of Art 182. Chappan v. 
Moidm Kutti , I. L. R 22 Mad. 68, Secretary of 
State for India in' Council v. British India Steam 
Navigation Company, 15 C. W. N. 848, and Harish 
Chandra Acharya v. Nawab Bahadur of Murshida - 
bad, 15 C. W. N. 879, distinguished. Judgment 
of Wallis, J confirmed. Subramania Pillai v. 
Seethai Ammal (1913) I. L. R. 36 Mad. 135 

Sell. I, Art. 182, el. (5 ) — 

Decree — Execution — 

Step m aid of execution — Application far cer- 
tificate under Succession Certificate Act ( VII of 
1889). An application by the representative 
of a judgment-creditor to obtain a certificate 
under the Succession Certificate Act (VII of 1889) 
is not a step-m-aid of execution within the mean- 
ing of the Limitation Act, 1908, Sch I, Art 182, 
cl (5). Murgeppa Mudiwallappa v. Basawant- 
rao (1913) . . . I. L. R. 37 Bom. 559 

LIS PENDENS. 

See Transfer of Property Act (IV 
of 1882), s. 52. 

I. L. R. 37 Bom. 427, 621 

LORRY (HAND-DRAWN). 

See Public Conveyances Act (Bom. 
Act VI of 1863), s. 1. 

I. L. R. 37 Bom. 374 


M 

MADRAS ACTS. 
1865 — "VIII. 


See Rent Recovery Act, Madras. 
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MADRAS ACTS — concld. 

1884— IV. 

See Madras District Municipalities 
Act 

9 5-1 II. 

See Hereditary Village Oepices Act, 
Madras 

1900—1. 

See Malabar Tenants’ Improvement 
Act. 

. 1903-1. 

See Planters’ Labour Act, Madras. 

1908—1. 

See Madras Estates Land Act. 

MADRAS DISTRICT MUNICIPALITIES 
ACT (IV OF 1884). 

s. 10— 

See Right op Suit. 

I. X». R. 36 Mad. 120 

s. 191 — No right to farm slaughtering 

fees — Contract of farming such fees void and unen- 
forceable — Contract Act , ss. 11 and 23 — Powers of 
Corporations to contract. Farming out, by a munici- 
pality, of its right to collect fees on the slaughter 
of animals, which the municipality is entitled to 
levy under s. 191 of Madras District Municipalities 
Act (IV of 1884), is unauthorized and ultra vires. A 
contract of lease which has the effect of farming out 
such a right is void and unenforceable under ss. 11 
and 23 of the Contract Act (IX of 1872) as being 
beyond the competency of the Municipal Corpora- 
tion to enter into, and therefore prohibited Held, 
that any amount due to the municipality under 
such a contract cannot be recovered. Decision 
of Wallis, J., in Corporation of Madras v. Mus- 
than Sait [C.‘{8. No. 244 of 1907] ; 21 Mad. 
L. J., 788 , and Marudamuthu Pillai v. Ranga- 
sami Moopan , I. L. R. 24 Mad. 401 , applied. 
Halsbury’s Laws of England, Vol. VIII, article 
805, Corporation’s Title, referred to. Abdulla v. 
Mammod, I. L. R. 26 Mad 156 , distinguished 
Per Curiam : The right of farming out is not 
necessary to the exercise of the right of levying 
as such fees may be naturally and easily collected 
by Municipal subordinates. The fact that 
there is an express power to farm out tolls nega- 
tives an implied power to farm out other kinds 
of fees. The fact that the Municipal Account 
Code contains provisions for the farming out of 
slaughtering fees and other taxes besides tolls is 
no guide to the interpretation of the Act in this 
respect. Quaere : Whether s. 11 of the Contract 
Act is not exhaustive and does not deal compe- 
tency of a corporation to contract ? Municipal 
Council, Kumbakonam v. Abbahs Sahib (1913) 
I. L. R. 36 Mad. 113 

s. 279— 

See Right oe Suit. 

I. L.R. 36 Mad. 373 


MADRAS ESTATES LAND ACT (I OF 
1908). 

ss. 3 (10), 19, 189— 

See Rent . . I L. R. 36 Mad. 7 

ss. 3, 53, 189 and Seh. A, Art. 8 — 

Suit for cist, local cess, village cess by an ijaradar 
— Maintainability only m Revenue Court — Ex- 
change of patta and muchihlca not necessary for 
recovery of rent by suit under Estates Land 
Act — 4 Ijaradar 9 and 4 Rent, 9 definitions of — 
Article 13 of schedule of the Provincial Small Cause 
Courts Act (IX of 1887). A suit by an ljara- 
dar of a share of a village governed by the 
Estates Land Act (Madras Act I of 1908), for 
recovery of cist, local cess and village cess due 
by a ryot is cognisable by virtue of s. 189 and 
schedule A, art. 8 of the Act only by a Revenue 
Court and not by a Small Cause Court, as all the 
above items sought to be recovered are by s. 3 
of the Act included m the term 4 rent ’ and as an 
4 ijaradar ’ is according to s. 3 (5) of the Act a 
4 landholder ’ being entitled to collect rent by 
virtue of a transfer from the owners. No exchange 
of patta and muchilika is necessary under the 
Estates Land Act for recovery of rent by suit - 
the same being necessary according to s. 53 only 
m case where the landholder wishes to distrain 
or sell the ryot’s movables or his holding. It is 
wrong to hold that article 13 of the schedule 
to the Provincial Small Cause Courts Act (IX of 
1887) applies to a suit for land cess or village cess 
under the above circumstances. Second Appeal 
No. 680 of 1910 (unreported), followed. Perrajtt 
Gaeu v Subbar ayudu (1913) 

I. L. R. 36 Mad. 126 

s. 185— 

See Evidence . I. L. R. 36 Mad. 168 
MAGISTRATE. 

See Practice . I. L. B. 37 Bom. 144 

duties of— 

See Attachment . I. L. R. 40 Calc. 105 

MAGISTRATE, JURISDICTION OF. 

See Dispute concerning Land. 

I. L. R. 40 Calc. 982‘ 

MAHA-BRAHMAN 

Agreement as to distribution of offerings — Con- 
struction of agreement The members of a family 
of Maha-Brahmans entered into an agreement 
amongst themselves whereby certain members of 
the family were to take the offerings made on 
certain days of the month, and the other members 
of the family the offerings made on the other days. 
Held by Banerji and Lyle, JJ. (Richards, C.J. 
dissenting), that the effect of such an agreement 
was that if an offering was made to a member of 
the family on a day which belonged to the other 
branch, he was bound to account for it to the 
branch to which the day belonged. Per Richards, 
C. J. — Such an agreement as above described 
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MAHA-BRAHMAK — ccncld 

would not prevent a person who wished to do so 
from making a special individual gift to a member 
of the family even on a day which was appro- 
priated by the agreement to the other branch. 
Doorga Pei shad v. Budree, 6 N.-W. P. H. C. 
189, 191, and Oochi v. Vlfat, I. L. R. 20 AIL 
234, referred to. Son a Dei v. Fakir Chand 
(1913) .... X L. R. 35 All. 412 

MAHANT. 

See Agra Tenancy Act (IT op 1901), s. 
11 et seq. I , L. E. 35 All. 474 

MAHOMED AN FAMILY 

See Mortgage . I. L. E. 40 Calc. 378 
MAHOMEDAN LAW. 


Endowment 



Col. 

257 

Giet .... 



258 

Husband and Wife . 



258 

Inheritance 



258 

Maintenance 



258 

Wakf 
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Worship . 



259 


See Civil Procedure Code, 1908, s 92 

( 1 ) . . . I. L. R. 35 All. 98 

MAHOMEDAN LAW— ENDOWMENT. 

Endowment — Creation of 

endowment — Wahj by dedication or user — Grave- 
yard, land used as — Presumption of ancient origin 
of shrine and burial place — Punjab Land Revenue 
Act (XVII of 1887), s. 44 — Entry of ownership m 
record-of -rights at settlement. In this case the 
Judicial Committee (affirming the decision of the 
Chief Court of the Punjab) held, on the evidence, 
that the land m suit (known as the Mai Pak Daman 
graveyard) which had been used from time im- 
memorial by the Mahomedan community of Mul- 
tan for the purpose of burying their dead, formed 
part of a graveyard set apart for the Mahomedan 
community, and that by user, if not by dedica- 
tion, the land was walcf. In the record-of-rights 
of the last settlement an area of land, which com- 
prised the land m suit, was entered as “in the 
possession of Mahomedans,” and was described 
as Jcabnstan or ghair-mumkm kabnstan (grave 
yard or unculturable land forming portion of a 
graveyard) ; and m the ownership column the name 
of the defendant (now represented by the Court 
of Wards) was entered as owner. Their Lord- 
ships said : “It would seem that he was pro- 
perly entered as owner, being trustee and custodian 
of the shrine of the saint Mai Pak Daman, and 
being or claiming to be the recognised head 
of the Mahomedan community m Multan ; ” and 
held, that, under s. 44 of the Punjab Land Revenue 
Act (XVII of 1887), the entry not having been 


MAHOMEDAN LAW — ENDOWMENT — 

concld. 

disproved, must be presumed to be correct. 
Court op Wards v, Ilahi Bakhsh (1912) 

I. L. R. 40 Calc. 29T 

MAHOMEDAN LAW — G-IFT. 

— — Gift to a Mopla gov~ 

erned by Mahomedan Law on his marriage not void 
on his wife's death or divorce — No reverter to donor . 
Under the Mahomedan Law a girl when married 
passes over to her husband’s family and there is 
no obligation on the members of her natural 
family to maintain her after her marriage, even 
if she is divorced. So, in the absence of any us- 
age among Moplas governed by Mahomedan Law, 
a gift made to the husband of a Mopla girl does 
not become void and does not revert to the mem- 
bers of her natural family, when the girl dies or 
is divorced The rule is otherwise among people 
governed by Marumakkatayam Law. Many am 
v. Abdulla (Second Appeal No 1746 of 1895 
(unreported)], referred to. Pakrichi v. Kunha- 
cha (1913) . . . I. L. R. 36 Mad. 385 

MAHOMEDAN LAW— HUSBAND AND 
WIFE. 

See Contract Act (IX of 1872), s. 25. 

I. L. R. 37 Bom. 280 

MAHOMEDAN LAW— INHERITANCE. 

Family custom at vari~ 

ance with the law, if may be proved — Bengal, N.-W , 
P. and Assam Civil Courts Act ( XII of 1887) r 
s. 37. Where m a suit by a Mahomedan lady 
against her brothers for recovery of her share in 
their father’s property, the defendants having 
set up the plea that according to family custom 
female descendants could not inherit in the pre- 
sence of male descendants, the Courts in India 
refused to admit evidence in support of the alleged 
custom on the ground that evidence of custom at 
variance with the ordinary rules of Mahomedan Law 
was inadmissible in regal’d to matters mentioned, 
m s. 37 of the Bengal, N.-W. P. and Assam Civil 
Courts Act : Held, reversing the Courts below, 
that evidence with respect to the issue as to family 
custom should be admitted. Ismail Khan v . 
Sheomukh Rai (1912) . . 17 C. W. N, 97 

MAHOMEDAN LAW -MAINTENANCE 

— —Cutchi Memons — Minor 

son, right of, to sue father for maintenance — Ex- 
tent of maintenance properly grantable where the 
custody of the minor child is withheld from the father 
— Maintenance not to be charged on propei ty devolv- 
ing on the father from his father — Cutchi Memon's 
son can claim no distinct interest m his father's 
property The plaintiff, a minor under the age 
of seven years, sued his father for maintenance 
and prayed that such maintenance should be a 
charge on the defendant’s share in certain property 
left by the defendant’s father. The plaintiff was 
the defendant’s son by a wife divorced at the date 

K 
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MAHOMED AN DAW— MAINTENANCE 

— concld. 

of the suit. The parties were Cutehi Memons. 
Held, that the rights of the plaintiff must be deter- 
mined by Mahomedan law and that under Maho- 
medan law a minor son was entitled to sue his 
father for maintenance even though the father 
was not entitled to claim the custody of the child 
and such custody was withheld from him. Held , 
however, that such maintenance should amount 
only to bare subsistence for the son and not to 
maintenance accordmg to the condition m life 
of the father. Such maintenance could not be 
made a charge on the property left by the defend- 
ant’s father as the parties, being Cutehi Memons, 
were governed by Mahomedan law except with 
regard to inheritance and succession. Mahomed 
Jusab v. Haji Adam (1911) 

I. L. R. 37 Bom. 71 

MAHOMEDAN LAW — WAKE. 

See Wakf . I. L. R. 37 Bom. 447 

1, < Subsequent failure 

of title of waqif — Bight of mutawalli to sue on in- 
demnity bond executed m favour of waqif as pur- 
chaser — Right of plaintiff to shift basis of claim 
during suit — Practice. A purchased a village, 
the vendors giving him an indemnity bond m case 
he should be dispossessed. A then made a wakf 
of the property purchased, naming himself as 
mutawalli and after him his son M. A lost the 
property as the result of a suit, and subsequently 
(A meanwhile having died) M sued as mutawalh 
to enforce the terms of the indemnity bond. Held , 
that the wakf was invalid, and that M could not 
be permitted to change the character of the suit 
by claiming as one of the heirs of A. Per Chamier, 
J . — Even if the wakf was valid, the mutawalli 
was not entitled to maintain the suit m the absence 
of a transfer to him as such of the vendee’s rights 
under the indemnity bond. Masih-ud-din v. 
Ballabh Das (1912) . . I. L. R. 35 All. 68 

2. W aJcf — Dedication 

subject to annuities payable to the members of the set- 
tlor's family. Where a wakfnama provided that about 
two -thirds of the income of the property were to be 
paid as allowances to the wife and children of the 
settlor and only about a third was to be spent 
for religious and charitable purposes, and it was 
further provided that the allowances to the wife 
and children would have to be reduced in the 
event of the income of the estate being reduced, 
but there was no provision that the amount to 
be spent for religious and charitable purposes was 
to be reduced for any reason though the amount 
might be increased with the increase of the in- 
come of the estate : Held , that the wakf was 
valid under the Mahomedan law. Ghani Mia v. 
Adah Patari (1913) . 17 C. W N. 1018 

mahomedan law— worship. 

— PWakf— Right of Ma- 

homedans to worship m mosques — Suit by 


MAHOMEDAN LAW — WORSHIP — concld. 
individual Mahomedans whose right is infringed 
— Civil Procedure Code , 1908 , 0. I, r. 8. Every 
Mahomedan who has a right to use a mosque 
for purposes of devotion, is entitled to exercise 
such right without hindrance and is competent 
to maintain a suit against anyone who interferes 
with its exercise, but, if he brings his suit in his 
personal capacity and not on behalf of the whole 
Mahomedan community, the decision will be 
binding only as between the plaintiff and the 
defendant and cannot be taken advantage of by, 
or be binding on, the Mahomedan community 
in general Jawahra v. Akbar Husain , I. L. R. 
7 All. 178 , and Dasondhay v. Muhammad Abu 
Nasar, I. L. R. S3 All . 660, followed. Ram 
Chandra v. Ali Muhammad (1913) 

I. L. R. 35 All. 197 

MAINTENANCE. 

See Mahomedan Law — Maintenance. 

I. L. R. 37 Bom. 71 

See Malabar Law. 

I. L. R. 36 Mad. 593 
See Transfer of Property Act (IV of 
1882), s 52 . I. L. R. 37 Bom. 621 

Marumakkathayam, law of— 

See Malabar Law. 

I. L. R. 36 Mad. 593 

separate — 

See Aliyas ant an a Law. 

I. L. R. 36 Mad. 203 

separate, when entitled to — 

See Malabar Law. 

I. L. R. 36 Mad. 591 

MAINTENANCE GRANT. 

See Execution of Decree 

I. L. R. 40 Calc. 623 

MAJORITY. 

age of— 

See Majority Act (IX of 1875), s. 3. 

I. L. R. 35 All. 150 

MAJORITY ACT (IX OP 1875). 

s. 3 — 

_ Guardian and minor — 

Effect of appointment of Hindu widow as guardian 
of her minor sons — Sale of minor's property. A 
Hindu died leaving a widow and two minor sons. 
The widow was appointed in 1890 guardian of the 
two sons, and m 1891 obtained sanction from the 
District Judge for the sale of half of the property 
of the minors In 1906, the widow and the elder 
son, who had then attained majority, sold part 
of the property of the sons amounting to somewhat 
less than half. Within three years of his coming 
of age the younger son sued for a declaration that 
the sale of 1906 and a mortgage executed in 
1902 were not binding on his interest in the pro- 
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MAJORITY ACT (IX OE 1875)— concld. 

• s. 3 — condd . 

perty purporting to be dealt with thereby. Held , 
(i) that the appointment of the mother as guard- 
ian had the effect of prolonging the minority of 
both sons until they reached the age of twenty - 
one years ; and (u) that the sanction of the Judge 
given m 1891 could not validate a sale which was 
not made until 1906. Ghanb-ullah v. Khalik 
Singh, I. L. B. 25 All. 407 , distinguished. Shami 
Nath Sahi v. Lalji Chatjbe (1913) 

I. Ii. R. 35 All. 150 

MAX AN. 

See Res Judicata. 

I. Ii. R. 37 Rom. 224 

MALABAR LAW. 

1. -Kaiamkan tenure 

m South Malabar — Alienation by tenure holder , 
effect of, even in ike absence of clause for re-entry. 
A holder of land on Karamkam or KaraimaJcan 
tenure m South Malabar has only a heritable or 
permanent right of cultivation but not a right of 
alienation, which event puts an end to the tenure ; 
and the landlord entitled to the reversion is en- 
titled to possession thereupon, even m the absence 
of an express provision for re-entry. 1 Moore’s 
* Malabar Law and Custom,’ page 308, referred to. 
Parameshn v. Vittappa Shanbaga , 1. L. B. 26 
Mad. 157, and Netrapal Singh v. Kalyan Das , 
/. X. B. 28 All. 400 , distinguished. Obiter : A 
karamkan-holder m North Malabar has no herit- 
able right at all. Aohutha Mbnon v. Sankara 
Nai r (1913) . . I. L. R. 36 Mad. 380 

2. Want of harmony 

among some members — Separate living of one — 
When entitled to separate maintenance. A junior 
member of a Malabar tarwad leaving the tarwad 
house on the ground that he or she does not feel 
quite comfortable there, or is not able to live there 
in complete harmony with others so as to 
ensure happiness, is not entitled to separate main- 
tenance if he or she was responsible for the dis- 
comfort complained of. When a junior member 
will be entitled to separate maintenance, con- 
sidered. Kunchi v. Ammu (1913) 

I. L. R. 36 Mad. 591 

3. Marumakkathayam 

law of maintenance — Wife living m her husband's 
house , leaving tarwad house — Bight to maintenance 
Jrom her taiwad . According to Marumakkathayam 
law, a wife living with her husband in her hus- 
band’s house is entitled to maintenance from her 
tarwad, m the absence of any waiver to 
claim the same, as leaving the tarwad house to 
live with her husband, is a justifiable or proper pur- 
pose. Maravadi v. PamkJcar, 22 Mad. L. J. 
309 , followed. Parvathi v. Kamaran, I. L. B. 
6 Mad . 341, referred to. Obiter : The Marumak- 
kathayam law of maintenance is the same as the 
Aliyas anthana law prevailing in South Canara. 
Muthu Amma v. Gopalan (1913) 

I. L. R. 36 Mad. 593 


MALABAR TENANTS 3 * 5 IMPROVE- 
MENTS ACT (MAD. I OP 1900). 

ss. 5, 6, 9 to 18 and 19 — Bight to 

compensation — Contract to the contrary, made before 
1886, effect of — Distinction between restriction of 
right to make improvements and of right to the value 
of improvements — Validity of each restriction , Under 
the provisions of the Malabar Tenants’ Improve- 
ments Act (Madras Act I of 1900), a tenant is 
entitled to the full value of his improvements 
according to the rates provided m ss. 9 to 18 ; 
s. 19 does not cut down his right under ss. 5 and 6 
to the value of his improvements according to the 
rates prescribed in the Act even where a contract 
was entered into before 1st January 1886, limiting 
his right with respect to the amount of com- 
pensation claimable by him. Accordingly a re- 
strictive provision m a document limiting the 
amount of compensation cannot he enforced. 
But contracts made prior to January 1886 limit- 
ing the right to make improvements are not affected 
by s 19, and are valid. Kozhikot Pudiya Kovila - 
gath Sreemana Vikraman v. Ghundayil Modathil 
Ananta Patter , I. L. B. 34 Mad. 61, followed. 
Held, on a construction of the following provision 
in a kanom deed of 1884, “ If I make chamayams 
(or buildings) thereon exceeding Rs. 25 in value 
I shall only remove and take them at the time of 
surrender and shall not demand the value of im- 
provements therefor,” that the meaning of the 
clause was not to restrict the kanomdar from build- 
ing but to restrict his right to the amount of com- 
pensation if he built, to Rs. 25, if he is content 
to take it, regard being had to the absence of any 
right on the landlord to require the tenant to re- 
move any building worth more than Rs 25. 
Per Curiam : The provision for removing is merely 
a recognition of the right which a kanomdar has 
always possessed to remove any improvements 
made by him. Angammal v. Aslami Sahib, 21 
Mad. X. J . 891 , referred to. Paru Amma v . 
Kunhikandan (1913) I. L. R 36 Mad. 410 

MALICIOUS ARREST 

See Limitation I. L. R. 40 Calc. 898 

MALICIOUS PROSECUTION. 

1. What has to be 

proved — Onus on plaintiff — What amounts to malice 
— j 'Recklessness m what, amounts to malice In 
a suit for damages for malicious prosecution it is 
not on the defendant to show that there was rea- 
sonable and probable cause but on the plaintiff 
to prove its absence. All that the defendant has 
to be satisfied about is that there is reasonable 
and probable cause for the charge, i e , reasonable 
grounds for believing that the plaintiff is guilty 
of the offence and not reasonable grounds for 
coming to the conclusion that the Court would 
convict him of it. Carelessness on the part of 
the defendant in deciding whether there was 
reasonable and probable cause would not amount 
to malice, and both malice and absence of reason- 
able and probable cause have to be proved. If a 
man is reckless, whether the charge be true or 
false, that might amount to malice, but not 
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MALICIOUS PROSECUTION — contd 

recklessness m coming to the conclusion that 
there was reasonable and probable cause What 
would amount to reasonable and probable cause 
is a question of fact. Vydinadier v. Krishna- 
swami Iyer H913) . I. L. R 36 Mad. 375 

2. Suit for damages 

foi — Onus — Plaintiff, if must piove innocence — 
Judgment of discharge by Criminal Court , if con- 
clusive. The plaintiff in a suit for damages for 
malicious prosecution has, amongst other matters, 
to prove his innocence, if only to establish 
that the prosecution was commenced malici- 
ously and without reasonable and probable cause. 
The finding m the criminal case acquitting or dis- 
charging him is not conclusive on the matter. 
Per Bowen, L. J., m Abrath v. North Eastern 
Railway Co , 11 Q. B. D. 440 , 455, approved. 
Gunesh JDuit Smgh v. Mugneeram Chowdry, 17 
W. R. 283 , Corea v. Perns , [1909] App. Cas. 549 , 
referred to. Muchi Osta v. Horsmtjl Marwari 
(1912) 17 C. W. N. 434 

3. — Suit for , when lies 

— Criminal Procedure Code , prevention of offences, 
provision for — Malicious proceedings under such 
provisions , if sufficient basis for suit — “ Prose- 
cution” meaning of. It is not that an action for 
damages for malicious prosecution lies only when 
the original proceeding was a “ prosecution ” in 
the sense in which the term is used in the Code 
of Criminal Procedure ; it is not essential that the 
original proceeding should have been of such a 
nature as to render the person against whom it 
was taken liable to be arrested, fined or imprison- 
ed. Where there has been a deliberate abuse of 
the process of the Criminal Court and salutary 
provisions framed by the Legislature to secure 
the prevention of offences have been utilised mali- 
ciously and without reasonable and probable cause 
for the harassment of the plaintiff who has thereby 
suffered damage m reputation and property, an 
action for malicious prosecution or malicious 
abuse of judicial process is maintainable. Per 
Mookerjee, J. — An action for maliciously put- 
ting the law m motion lies in all cases where there 
is concurrence of the following elements ; (i) the 

commencement or continuance of a criminal pro- 
ceeding ; (ii) its legal causation by the present 
defendant against the plaintiff who was defend- 
ant in the original proceeding ; (m) its bond fide 
termination m favour of the present plaintiff ; 
(iv) the absence of probable cause for such pro- 
ceeding ; (v) the presence of malice therein ; (vi) 
damage conforming to legal standards resulting 
to the plaintiff. Abrath v. N E. Ry Co., 11 App. 
Cas . 247, Cox v. English, Scottish and Australian 
Bank, [1905] App Cas. 168, referred to. Any 
enforcement of the criminal law through Courts 
of Justice concerning a matter which will sub- 
ject the accused to prosecution without regard to 
the technical form in which the charge has been 
preferred and irrespective of the grade of the crimi- 
nal offence, is a sufficient proceeding upon which 
an action for malicious prosecution may be based. 
Elsee v. Smith, 2 Chitty 304 : 24 R R 39 , Leigh 


MALICIOUSJPROSECUTION — concld. 

v. Webb, 3 Esp 164, referred to. Per Beach- 
croft, J. — If a person sets the criminal law in 
motion it is no defence for him to say that the law 
took a direction which he did not anticipate and 
did not desire The responsibility of the person 
begins with the presenting of the complaint but 
it does not end there and is not limited to the 
prayer contained in it Crowdy v. L 0. Reilly 
(1912) 17 C W. N. 554 

MALIKANA. 

for — 

See Limitation Act (IX of 1908), Sch. I, 
Art, 132 . . I. L. R. 35 All. 185 

MAMLATDAR. 

See Revenue Jurisdiction Act (Bom, 
Act X of 1876), ss. 4(c), 5 and 6. 

I.iL. R. 37 Bom. 542, 

decree of— 

See Civil Procedure Code (Act V of 
1908), ss. 3, 115. 

p I. L. R. 37 Bom. 114 

MAMLATDARS i COURTS ACT (BOM. 
II OR 1900). 

s. 23 — Suit for injunction — Mamlat- 

dar’s order — Appeal — District Deputy Collector — 
Jurisdiction Under s 23 of the Mamlatdars 5 
Courts Act (Bom Act II of 1906), the Collector 
or the District Deputy Collector invested with 
the revenue administration of a taluka, has no 
jurisdiction to exercise the powers of an appellate 
Court against any order passed by a Mamlatdar 
under the Mamlatdars’ Courts Act (Bom. Act II 
of 1906). Hasan v. Rasul (1913) 

I. L. R 37 Bom. 595 

MANAGEMENT. 

right of — 

See Church . I. L. R. 30 Mad. 418 

MANDAMUS. 

See Plead ershep Examination. 

I. L. R. 40 Calc. 588 

action for — 

See Municipal Corporation. 

I. Ii. R. 40 Cale/836 

manfan. 

g l dispute as to — 

See Civil Procedure Code (Act V of 
1908), s. 9, Sch. II, s. 20.1 

I. L. R. 37 Bom. 442 

MARRIAGE. 

See Hindu law — Marriage. B 

I. L. R. 35 AIL 265 

See Hindu Law— Marriage. 

I. L. R. 37 Bom/ 295 

See Hindu Law — Will. 

I. Xi/ R. 37 Bom. 18 
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M ARRI AGE — concldi 

Legitimacy — Co-habiia- 

tion — Presumption of law m favour of legal 
marriage , how may be rebutted — Finding of fact 
based on disregard of presumption , if may be attacked 
in Second Appeal . When it is proved that two 
persons have lived together for many years as 
husband and wife, and their child has always been 
recognised as legitimate, the presumption of law 
is that they were lawfully married. The presump- 
tion can be repelled only by conclusive evidence 
and is not displaced merely because the direct 
evidence of marriage which took place many 
years ago is not satisfactory Piers v. Piers , 
2 H. L. G. 331 , Morns v. Davies, 5 Cl & Fin 
163, and Mouji Lai v. Chandrdbati Kumam, 
I. L. R. 38 Calc. 700, referred to. Where the 
lower Appellate Court reversed the finding of the 
trial Judge m favour of legitimacy without refer- 
ence to the above principle and upon a mere 
balance of probabilities, its finding was set aside 
on Second Appeal as being contrary to law. 
Bepin Behary Das Bairagi v. Atul Krishna 
Das Bairagi (1911) . . 17 C. W. N. 4=94 

MARRIAGE CUSTOM. 

See Jewish Law I. L. R. 40 Calc. 266 

MARRIED WOMEN’S PROPERTY ACT 
(III OF 1874) 

See Civil Procedure Code (Act V oe 
1908), s. 60 . I. L. R. 37 Bom. 471 

MASTER AND SERVANT. 

Clerk engaged on a 

monthly salary — Relinquishment of employment 
without consent of master — Clerk not entitled to 
salary for broken portion of month m which 
he left his service Held , that an office clerk engaged 
on a monthly salary is not entitled to any salary 
for the broken portion of a month m the course 
of which he leaves his service without the consent 
of his employer. Ridgeway v. Hungerford Market 
Company, 3 A. db E 171, Dhumee Behara v. 
Sevenoaks, I. L R. 13 Calc. 80, and Ramji Manor 
v. Little, 10 Bom H. C. R. 67, referred to. Ralli 
Brothers v. Ambica Prasad (1912) 

I. L. R. 35 All. 132 

MEDICAIi WORKS. 

reference to — 

See Limitation I. L. R. 40 Calc. 898 

MEMORANDUM OF APPEAL. 

See Refund oe Court-pee 

I. L. R. 40 Calc. 365 

MEMORANDUM OF ASSOCIATION. 

See Companies Act, 1882, ss. 6, 40, 41. 

I. L. R. 40 Calc. 1 

MERCHANDISE MARKS ACT (IV OF 
1889). 

ss. 6, 7— 

See Trade-mark I. L. R 40 Calc. 281 


MESNE PROFITS 

1. Jurisdiction — Suit 

for recovery of possession with mesne profits — Mesne 
profits assessed m the execution proceedings — 
Amount assessed more than the pecuniary junsdic- 
tion of the Court A suit for recovery of posses- 
sion of certain lands with mesne profits from the 
date of dispossession up to the date of restoration 
of possession, was brought m the Munsifs Court. 
It was decreed together with the mesne profits 
claimed, and the Court directed that the amount 
of mesne profits would be determined in the exe- 
cution proceedings The decree having been 
affirmed on appeal, the decree -holder applied to 
the executing Court for ascertainment of mesne 
profits The total amount of mesne piofits ascer- 
tained by the Munsif was Rs 1,630-8, including 
interest. On an objection taken by the judgment 
debtor that the executing Court being a Munsif, 
was not entitled to award mesne profits of a higher 
amount than Rs. 1,000 . Held, that the executing 
Court had jurisdiction to award the mesne profits 
ascertained m the present case. Rameswar Mahton 
v Ditu Mahton, I. L. R 21 Calc 550, followed 
in principle. Bhupendra Kumar Chakrabarti v* 
Puma Chandra Bose, 13 C L. J 132, distinguished. 
Panchuram Tekadar v. Kinoo Haldar (1912) 

I. L. R. 40 Calc 56 

2 $ Ul i j or ? ecovery of 

mesne profits or damages without a declaratory suit , 
whether maintainable — Symbolical possession — 
Bengal Tenancy Act ( VIII of 1885), s. 157 , pnn • 
ciple laid down in. If a person who has been 
dispossessed from an immovable property brings 
a suit for recovery of mesne profits, the suit is 
not maintainable The proper remedy is to 
institute a suit for declaration of title, and recovery 
of possession with mesne profits. Lep Singh v. 
Nimar, /. L. R. 21 Calc. 244, referred to. When 
the title of the plaintiff is denied by the defend- 
ant, he (plaintiff) ought not to obtain a decree 
for mesne profits till his title has been established 
m a Court of competent jurisdiction Where the 
title of the plaintiff is established in a Court of 
competent jurisdiction, that decision is conclusive 
between the parties for all time to come. The 
symbolical possession by the plaintiff is effective 
as against the judgment-debtor, though it may 
not be operative as against strangers to the suit. 
Where the title of the plaintiff to immoveable pro- 
perty has been restored, and he has obtained sym- 
bolical possession and allowed the defendant to 
continue m actual occupation of the land, and 
successfully asserted his right to be paid a fair 
and reasonable amount of damages for use and 
occupation of the land, it is not open to the de- 
fendant to question the title ot the plaintiff, and 
there is no intelligible reason why the latter 
should not be allowed to maintain an action for 
recovery of damages for use and occupation of 
the land. This principle is recognised by the 
Legislature m s. 157 of the Bengal Tenancy Act. 
Giri Narain Chatterji v , Modhu Sudan Mukerji 
(1911) . . . . 17 O. W. N. 324 
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MIGRATION. 

See Hindu Law — Joint Fa m ily. 

I L. R. 40 Calc. 407 

MINING LEASE. 

Parcels — Area stated 

within specified Boundaries — Alleged Deficiency — 
Abatement of Rent The appellant was lessor, 
and the respondents lessees under a mining lease, 
the terms of which were contained m a kabuliyat 
gi anting the rights of cutting, raising, and selling 
coal beneath “ 400 bighas of land, described m 
the schedule below, m Mauza Doban the 
schedule specified boundaries and added “ right 
in the coal underneath the 400 bighas of land 
within these boundaries. 55 In a suit to lecover 
arrears of rent the respondents alleged that they 
were m possession of less than 400 bighas and 
claimed to be entitled to an abatement of rent : 
Held , (i) that the construction of the kabuliyat 
as to the land included m the lease could not be 
waned by evidence of the negotiations which led 
to the contract or by evidence that there were 
not 400 bighas within the specified boundaries ; 
(n) further, that the respondents had failed to 
prove what was the area m fact contained within 
the boundaries or that of which they had been 
given possession. Durga Prasad Singh v. 
Rajendra Narayan Bagchi (1913) 

L R. 40 I. A. 223 

MINOR. 

See Contract Act (IX of 1872), s. 11 

I. L. R. 35 Ail. 370 

See Hindu Law — Joint Family. 

I. L. R. 37 Bom. 340 

See Mahomedan Law — Maintenance. 

I. L. R. 37 Bom. 71 

See Succession Certificate Act, s. 9. 

I. L. R. 36 Mad 214 

See U.P. Land Revenue Act (III of 
1901), ss. Ill, 112 AND 233 (h), 

I. L. R. 35 All. 126 

authority of — 

See Mortgage I. L. R. 40 Calc. 342 

non-representation of— 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 635 

right to question — 

See Limitation Act (IX of 1908), s. 6, 
Sch I, Art. 125 

X. L. R. 36 Mad. 570 

suit by— 

See Civil Procedure Code (Act XIV of 
882), s. 462 I L R. 36 Mad. 295 

L — — Representation of 

minor m suits — Suit io set aside compromise of and 
decrees m suits to which minors were parties — Civil 
Procedure Code , 1882 , 55 . 443, 456 and 462— 
Minors unrepresented owing to fraud and misre- 
presentation of de facto guardian whose interest { 


MIN OR— contd. 

conflicted with theirs — Form of decree — Civil Pro- 
cedure Code . 1908, s. 98 — Specific Relief Act 
(I of 1877), s. 42 — Question of law . In this case 
the appellants sued for a declaration that a com- 
promise of certain pre-emption suits and decrees 
based thereon, made on their behalf m 1899 when 
they were minors, were not binding on them, 
having been obtained by the fraud and misrepre- 
sentation of the respondent (who was then their 
de facto guardian and manager of their property) 
and m proceedings m which they were practically 
unrepresented ; and they prayed that they might 
be restored to the position held by them prior to 
the date on which the compromise and decrees 
were made. It appeared that although the ap- 
pellants were described m the proceedings as 
“ under the guardianship 55 of one H. P., he had 
never been properly appointed their guardian 
ad litem by the Court as required by s. 443 of the 
Civil Procedure Code, 1882 . that no bond fide 
application had ever been made under s. 456 to 
have a guardian ad litem appointed by the Court ; 
and that the leave of the Court had not been 
obtained to enter into the compromise on the 
appellants 5 behalf as was necessary under s. 462^ 
Held , that the appellants were entitled to the 
declaration they sought. H. P. had, their Lord- 
ships found, been introduced into the suits of 
1 899 by the respondent as the guardian or next 
friend of the appellants to advance the interests 
of the respondent and to defeat the interests of 
the appellants, which conflicted with those of the 
respondent : he had throughout acted under the 
directions and on behalf of the respondent and m his- 
| interest and contrary to the interests of the appel- 
lants, and the respondent had taken advantage of 
his position to the detriment of the appellants. 
There was therefore no one to protect them, and 
they were unrepresented m the proceedings, which 
were therefore not binding on them Manohar Lai 
v. Jadunath Singh, I. L. R 28 All 585 . L. R. 33 
I . A. 128, followed. S. 42 of the Specific Relief 
Act (I of 1877) which had been applied to the 
case by the majority of the Court of the Judicial 
Commissioner, was held not to be applicable. 
Semble: The question whether on certain stated facts 
the relief which the appellants prayed for should 
be granted or refused, was a question of law within 
the meaning of s. 98 of the Civil Procedure Code 
(Act V of 1908) ; and where, on a difference of 
opinion on that question between two Judges of 
the Court, the case was referred under that section 
to a third Judge, that was the only question he 
had jurisdiction to consider and decide. Partab 
Singh v. Bhabuti Singh (1913) 

X. L. R. 35 All. 487 

2. Minor representa- 

tion of, m suit — Guardian ad litem refusing to act 
— Mitahshara father if proper guardian m suit on 
mortgage of family property by him — Hindu law, 
MitaJcshara family — Debts, son's liability for — Mort- 
gage decree if binds infant son who is not represented 
— Equity of redemption if barred by such decree 
— Decree, form of — Practice — Redemption, decree. 
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MINOR. — concld. 

for , passed. In a suit on a mortgage executed by 
a Mitakshara father, the father was proposed as 
guardian ad litem of his infant son by the plaintiffs, 
but he refused to accept service of notice on him 
as such and entered appearance only on his own 
behalf and not as guardian of his son. No fur- 
ther step was taken by the plaintiffs to have a 
guardian ad litem appointed for the infant and 
the suit was decreed : Held , that the infant was 
not represented m the suit and the decree was 
therefore not binding on him. Wahan v. BanJce 
Behan , L. B. 30 I. A. 182 , I. L. B 30 Calc. 1021 > 
distinguished Khiarajmal v. Diam, I. L. B. 32 
Calc. 296 ; 9 C. W. N. 201 , referred to. In a suit 
by the infant for a declaration that the decree 
was fraudulent and not binding on him, it was 
found that the mortgage was executed for legal 
necessity and that the infant son was not bom 
at the time of the mortgage. Held , that it would 
be unfair to drive the mortgagor to a fresh suit 
to enforce the mortgage against the infant when 
the case had been decided on the merits and the 
mortgage found binding on the infant. But 
although the mortgage was binding on the plaint- 
iff he had, since his birth, a share m the equity 
of redemption and his right to redeem could not 
be shut out by a mortgage decree in a suit to which 
he was not a party. Although, therefore, there 
was no prayer to be allowed to redeem m this 
suit, decree for redemption was passed Bal- 
kissen Lal v. Chowdhury Tapesur Singh (1911) 

17 C. W. N. 219 

3. Minor , decree 

against, effect of, if void — Minor sued as major and 
unrepresented by guardian ad litem, if party to a 
suit. A decree against a person who is neither a 
party nor is properly represented on the record, is 
a nullity and might be disregarded without any 
proceeding to set it aside. Khiarajmal v. Diam, 

9 C. W. N. 201 ; I. L . B . 32 Calc. 296, referred 
to. Where a suit for rent was brought and an 
ex parte decree passed against a person who, 
though sued as a major, was found to have 
been a minor at that time and remained unrepre- 
sented by a guardian ad litem * Held , that the 
minor was not a party to the suit and the decree 
passed against him was nullity. Bashidunnessa 
v. Ismail Khan, 13 C. W. N. 1182, N arsing v. Jahi , 
15 C. L. J 3, followed. Walian v BanJce Behary , 

7 C . W . N. 774 I. L. B. 30 Calc. 1021, distinguish- 
ed. Held, also, that the ignorance of the plaint- 
iff as to the minority of the defendant did not 
affect the rights of the minor. Pern a Chandra 
Kunwar v. Be joy Chand Mahatab (1913) 

17 C. W. N. 549 

MINORITY. 

See Hindu Law — Alienation. 

I. L. R. 40 Calc. 966 

MIRASI LEASE. 

See Hereditary Oefioes Act (Bom. Ill 
of 1874), ss. 11, 11 A. 

I. L. R. 37 Bom. 37 


MISDIRECTION. 

See Jury, trial by. 

I L R 40 Calc. 367 

— Murder — Circumstantial 

evidence — Possession of deceased's blood-stained 
ornaments and clothes — Presumption of being mur- 
derer — Verdict of jury, value of, where presumption 
of law not explained. Where m a case of murder, 
blood-stained ornaments were found m the room 
occupied by the accused and the evidence estab- 
lished that those articles belonged to the deceased, 
and m the Sessions Judge's charge to the jury, 
there w T as no direction pointing out that the 
possession m this case if believed was a fact from 
which the Court might presume not merely theft 
or receipt of stolen property but also murder with 
which the accused was charged : Held, that this 
was a serious omission detracting materially from 
the value of the verdict and opinion of the jurors. 
It is especially important that a Judge should 
point out a presumption of this kind because jurors 
are often reluctant to act on that vhich is com- 
monly known as circumstantial evidence. Em- 
peror v. Sheikh Neamatulla (1913) 

17 C. W. N. 1077 

MISJOINDER. 

See Preliminary Decree. 

I. L. R. 37 Bom. 60 

MISJOINDER OE CAUSES OF ACTION. 

See Agra Tenancy Act (II of 1901), s. 34. 

I. L. R. 35 AIL 512 

MISJOINDER OE CHARGES. 

See Charge. 

I. L. R. 40 Calc. 318, 846 

MISREPRESENTATION. 

See Adverse Possession. 

I. L. R. 40 Calc. 173 

MITAKSHARA. 

See Hindu Law — Joint Family. 

I L. R 40 Calc. 407 

See Hindu Law — Joint! Family 

I. L.HEt. 35 All. 302 

MONEYS PAID UNDER DECREE. 

- suit for — 

See Voluntary Payment. 

I. L. R. 40 Calc. 598 

MOPLA 

gift to a — 

See Mahomedan Law — Gift. 

I. L. R. 36 Mad. 385 

MORTGAGE. 

Col. 
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MORTGAGE — contd . 

See Adverse Possession. 

I. L. R. 36 Mad. 97 

See Ag-reement against Public Policy 

I. Xi. R. 40 Cale, 113 

See Central Provinces Government 
Wards Act, s. 18 

I. L. R. 40 Calc. 784 

See Civil and Revenue Courts. 

I. L. R. 35 All. 464 

See Civil Procedure Code, 1908> 

0. XXXIV, r. 1 ; 0. I, r 9. 

I. L. R. 35 All. 441 

See Civil Procedure Code, 1908, 

0. XXXIV, r. 1. 

I Xj. R. 35 All. 484 

See Civil Procedure Code, 1908, 

0. XXXIV, r. 8 

I. L. R. 35 All. 116 

See Civil Procedure Code, 1908, 

0. XXXIV, R. 14. 

I. L. R. 35 All. 518 
See Court Pees Act (VII of 1870), s. 7, 
cl. (ix) . IL.E. 35 All. 92, 94 

, See Court Pees Act (VII of 1870), 

Soh. I, Art. I ; Sch. II, Art. 11. 

I L. R. 35 All. 476 

See Evidence . I. h , R. 35 All 194 
See Evidence Act (I of 1872), s 68. 

I. L. R. 35 All. 254 

See High Court, Bombay, Civil Cir- 
cular 96, cl. (Z). 

I. L. R. 37 Bom 631 

See Hindu Law — Joint Pamily. 

I. L. R. 35 All. 428 

See Hindu Law — Joint Pamily. 

I. Ii. R. 35 All. 553, 571 
See Hindu Law — Widow. 

I. It. R. 35 All. 311, 326 

See Land Revenue Code (Bom. Act V 
OF 1879, AS AMENDED BY BOMBAY ACT 
VI OF 1901), s. 56. 

I. L. R. 37 Bom. 692 

See Limitation I. L. R 37 Bom. 326 

See Limitation Act (IX of 1908), s. 31. 

I. L. R. 35 All. 167 

See Mortgage Decree. 

See Mortgage in Praud of Creditors. 
See Mortgage or Sale. 

See Mortgagee 

See Registration Act (XVI of 1908), 

s. 50 . I. L. R. 35 All. 271 

See Transfer of Property Act (IV of 
1882) ss. 59, 100. 

I. L. R. 35 All. 164 


MORTGAGE — contd. 

by agriculturist — 

See Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), s 15B. 

I. L. R. 37 Bom 614 

by widow — 

See Hindu Law — Alienation 

I. L. R. 40 Calc. 721 

proof of execution of— 

See Evidence Act (I of 1872), ss. 69, 70 

I. Xj. R. 35 All. 364 

1. CONSTRUCTION. 

1 — Entire interest 

mortgaged for family purposes — Liability of minor 
son when authority may be presumed — Alienation 
— Onus of proof — Evidence Act ( I of 1872), s. 106 
— Transfer of Property Act (IV of 1882). ss. 85 9 
90— Civil Procedure Code (V of 1908), 0. XXXIV , 
r. 6 Where a mortgage purports to charge the 
entire interest in a property, and the mortgage - 
money was advanced for legitimate family pur- 
poses, express or implied authority of minor co- 
parceners may be implied, and the mortgage may 
be enforced against the entire family interest. 
Suraj Bunsi Koer v. Sheo Per sad Singh, I. L P.5 
Calc. 148 , L R 6 I. A. 88, referred to. Authority 
to mortgage may also, according to the peculiar 
circumstances of a case, be implied even m cases 
where the mortgage-money was not advanced for 
legitimate family purposes. A mortgage is an 
alienation, even though it is for a very particular 
purpose, eg , as security only for the amounts 
drawn or paid on account of instalments of rent. 
Ghanbullah v. Khalak Singh, I. L. R. 25 All. 407 : 
L. R. 30 I A. 165, referred to Where on the one 
side it is proved that the whole of the mortgage- 
money, with the exception of a very small portion 
of it, was advanced for legitimate family purpose, 
and there is, therefore, a sufficient foundation for 
a decree for sale on the mortgage, and on the 
other side it is not shown that the small portion 
of the debt was not for any immoral purpose, the 
smaller item may be regarded as a debt of the 
father binding on the son Hunoomanpersaud 
Panday v. M unrag Koonweree, 6 Moo. I. A. 393 ; 
18 W. R. 81 n, Luchmun Pass v. Gmdhar Chow - 
dhry, 1. L R 5 Calc. 855, Maheswar Dutt Tewan 
v. Kishun Singh, I. L. R. 34 Calc. 184 , Eishun 
Per shad Chowdhry v. Tipan Per shad Singh, I. L. R 
34 Calc. 735 , Lala Suraj Prosad v. Golab Chand, 
I. L. R. 28 Calc. 517, referred to. Biswan ath 
Persad Mahta v. Jagdip Narain Singh (1912) 

I. X>. R. 40 Calc. 342 

2 Construction — Re- 

demption — Covenant that the loan would be repaid 
“ within a year ” — Mortgagor if may redeem within 
a year . Unless there is an agreement to the con- 
trary, the right of foreclosure and the right of re- 
demption must be deemed co-extensive. Whether 
there is any special provisions in the contract 
which takes the case out of the general rule must 
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be determined upon the terms of the contract 
between the parties Where the mortgage -deed 
provided that the money would be paid, principal 
and interest, within one year.” Held , that the 
case fell within the class of cases m which the 
mortgage is payable before a certain day and not 
within the class where a day is fixed for the pay- 
ment of the debt ; and it was open to the mort- 
gagor to redeem the mortgage within one year 
of the taking of the loan. Purna Chandra 
Sarma v. Peary Mohan Pal (1912) 

17 C. W. NT. 149 

3. Usufructuary mort- 

gage followed by lease to mortgagor — Contempor- 
aneous deeds — Interpretation — Lease on easy terms 
surrendered by mortgagor — Mortgagee , if may insist 
on appropr lation of whole profits to interest — 
Unregistered agreement to vary mortgage-deed , if 
admissible — Registration Act (III of 1877), ss. 17- 
49 — Evidence of preliminary negotiations , if admis- 
sible — Evidence Act (I of 1872), ss. 91, 92. Where 
m a mortgage -bond it was stipulated that the 
mortgagee should be m possession of the mort- 
gaged property and take the profits m lieu of 
interest, but by a practically contemporaneous 
instrument, the mortgagee granted a lease to the 
mortgagor on easy terms, reserving a rent of 
Rs. 4,200 only when the interest worked out to 
Rs. 6,000, but the mortgagor being unable to pay 
this rent gave up possession to the mortgagee : 
Held, in a suit for redemption of the mortgage, 
that the mortgagee was entitled to appropriate 
the whole of the profits realised by him towards 
interest, according to the terms of the mortgage- 
bond. That the mortgage and the lease were 
parts of one and the same transaction, but there 
was no inconsistency between the two instru- 
ments. It is not permissible to contradict or vary 
the express and unambiguous terms of a written 
instrument by reference to preliminary negotia- 
tions or previous conversations. An unregistered 
agreement purporting to set out m what manner 
the rents and profits of the mortgaged property 
were to be dealt with, at variance with the stipula- 
tion in that behalf contained in the registered 
mortgage-deed, was inadmissible m evidence by 
the provisions of the Registration Act. Abdullah 
Khan v. Basharat Hussain (1912) 

17 C. W. 1ST. 233 ; 

I. Xi. R, 35 All. 48 

2. FEMALES, REPRESENTATION OF. 

Mortgage-bond executed 

by male members of Mahomedan family — No proof 
of custom to exclude females as in Hindu family — 
Female members added as defendants m mortgage 
suit, though not executants of bonds — Form of decree 
— Whether females were represented in the mort- 
gage transaction by male members of family — 
Estoppel by conduct. The appellants were the 
female members of a Mahomedan family which 
•had adopted the Hindu religion in matters of 
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worship, and as to which both Courts m India 
concurrently held that there was no custom proved 
excluding female members from inheritance, which 
was the case set up by the respondent. In a suit 
brought by the latter to enforce a mortgage-bond 
which had been executed only by the male mem- 
bers of the family, m which suit the appellants 
were also joined as defendants, the first Court 
made a decree against the interests of the male 
defendants only in the property ; but the High 
Court decreed the suit against both the male and 
female defendants on the grounds that, because 
the female members had not actively interfered 
m the management of the property, the male de- 
fendants must betake to have represented them 
m the mortgage transaction. It appeared that 
m other transactions the male members of the 
family had dealt with the family property without 
the active concurrence of the females : Held, by 
the Judicial Committee, reversing the decision of 
the High Court, that the evidence did not prove 
that the male defendants had “ represented ” 
the appellants. The latter were puidanashm 
ladies, and naturally left the management of the 
property to their male relatives. There was 
nothing to show that the appellants had misled 
the respondent either by word or conduct to the 
belief that they had no proprietary interest m the 
property ; and he made no mqumes m the matter 
from them or their husbands as he might have 
done if he had any doubt m the matter. The 
decree of the High Court was therefore erroneous, 
so far as it made the appellants liable, and should 
have been limited to making liable only the in- 
terests m the property of the male defendants, 
the executants of the mortgage-bond. Azima 
Bibi v Shamalanand (1912). 

I Ii. R. 40 Calc. 378 

3. INTEREST. 

1 — Interest — •Preliminary decree, 

appeal by mortgagee against, dismissed — Mortgagee 
if may claim contract rate of interest up to date of 
payment fixed m final decree — Purchaser of equity 
of redemption, \if personally liable Where the 
mortgagee plaintiff prefers an unsuccessful appeal 
against the preliminary decree made m his suit 
and the mortgagor does not ask for extension of 
time to enable him to redeem, it is not open to 
the mortgagee to demand interest at the contract 
rate up to the date fixed for payment m the final 
decree. A purchaser of the equity of redemption 
is not personally liable to repay the mortgage 
debt. Tara Chand Marwari v Broja Gopal 
Mookerjee (1912) . . 17 C.W N 457 

2 — Interest — Mortgage 

by conditional sale with no provision for post diem 
interest — Post diem interest not allowed. A mort- 
gage executed in 1869 provided for the payment 
of the sum of Rs. 300 with interest at Re. 1-8 
per cent, per mensem m one lump sum upon a 
certain specified date four years from the date of 
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3. INTEREST — condd. 

the mortgage. It further provided that, if the 
money was not paid upon that date, the property 
mortgaged should become the absolute property 
of the mortgagee. There was no stipulation of 
any kind as to the payment of interest after the 
date fixed. Held , that the mortgagee was not 
entitled to post diem interest. Mathuia Das v. 
Raja Nanndar Bahadur , L L. R 19 All . 39, dis- 
tinguished. Oudn Koer v. Bhubaneswan Coomar 
Singh, l:L . R. 19 Calc. 19, and Moti Singh v. 
Ramohan Singh, 1. L. R. 24 Calc. 699, followed. 
Balwant Singh v. Gay an Singh (1913) 

I. L. R. 35 All. 534 

4. REDEMPTION 

1. — — Redemption — Con- 

struction of mortgage jas to the terms of redemption 
— Mortgage and lease to mortgagor contemporane . 
ously granted — Mortgage executed before Transfer 
of Propel ty Act {IV of 1832) came into force — Mort- 
gagee's security i educed by portion of property being 
withdrawn — S. 65(a) of Transfer of Property Act — 
Right of mortgagee to compensation , The plaintiff 
(respondent) mortgaged to the defendant (appel- 
lant) certain property by a deed, dated the 25th 
of August, 1880, for Rs. 70,000 for eight years. 
On the 29th of August (and so practically contem- 
poraneously with the mortgage), a lease of the 
mortgaged property was executed by the mortgagee 
in favour of the mortgagor at an annual rent of 
Rs. 4,200, which represented interest on the mort- 
gage debt at the rate of 6 per cent, per annum. 
The mortgage contained a clause that “ it is agreed 
by mutual consent of the parties that the profits 
of the property mortgaged shall belong to the 
mortgagee m lieu of the mterest on the mortgage - 
money, and I, the mortgagor, shall have no claim 
for mesne profits. The mortgagee also shall have 
no right to claim mterest on the mortgage-money 
advanced by him.’ 5 The lease after reciting the 
mortgage referred to a provision in the latter that 
the mortgagor should be entitled to sell a certain 
portion of the mortgaged property on condition 
that he handed over the whole of the proceeds 
of the sale to the mortgagee m payment of the 
mortgage debt, and provided that “ under the 
condition whatever sum of money the mortgagor 
should pay to the mortgagee m a lump sum, should 
be credited and set off against the rent payable 
under the lease with interest at 8 annas per cent, 
per mensem. 5 ’ Subsequently three further charges 
were tacked on to the mortgage, the latest of 
which was dated the 13th of December, 1882. 
In June, 1881, the mortgagor was m arrear with 
his rent and the mortgagee brought a suit against 
him on which the mortgagor gave up possession 
of the property to the mortgagee. In a suit for 
redemption (the right to redeem not being dis- 
puted) : Held, that the mortgagee was entitled 
under the terms of the mortgage to appropriate 
the profits of the mortgaged property m lieu of 
the interest on the mortgage-money not paid by 
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the mortgagor. Evidence of preliminary negotia- 
tions and previous conversations were not admis- 
sible to contradict or vary the terms of the mort- 
gage (Evidence Act, s. 92). Held , also, that the 
mortgage and the lease were both parts of one 
and the same transaction But there was no 
inconsistency between the two instruments, nor 
would there have been any inconsistency if the 
mortgage itself had contained a provision for 
granting a lease on the terms upon which the lease 
was actually granted. Held, further, that the 
original mortgage having been executed before 
the Transfer of Property Act came into operation, 
that Act was not applicable, notwithstanding that 
one of the further charges was executed subse- 
quently to that date. Whatever might be the 
construction of s. 65(a) of that Act (which was- 
cited m support of the mortgagee’s claim), he was 
not, on the evidence and under the circumstances 
of the present case, entitled to compensation for 
any loss or damage occasioned by his security 
bemg diminished owing to a portion of the mort- 
gaged property being successfully claimed from 
the mortgagor. Abdullah Khan v. Basharat 
Husain (1912) . . . I. L. R. 35 All. 48 

2. Redemption by re - 

versions s after foreclosure decree — Subrogation — 
Transfer of Property Act (IV of 1882), s. 91. While 
a sale m execution under a mortgage decree was 
in progress, plaintiff (a stranger) paid the decree 
amount into Court on behalf of some of the rever- 
sioners 'to the property. Held, that though the 
mere payment of a mortgage -debt by a stranger 
will not entitle him to the mortgagee’s rights by 
by subrogation ye!; here under s. 91, Transfer of 
Property Act (IV of 1882), the reversioners became 
equally entitled to a charge over the property 
and they could validly assign this charge to the 
plaintiff by way of sub-mortgage. The English 
and Indian Law relating to the doctrine of sub- 
rogation compared and discussed Per Sundara 
Ayyar, J . — I am on the whole inclined to hold 
that a reversioner cannot voluntarily claim to 
redeem a mortgage made by the last male holder 
or institute a suit for that purpose. But does 
it necessarily follow that when a suit is instituted 
by a mortgagee for sale, the reversioner has not 
got a sufficient mterest m the property to entitle 
him to discharge the mortgage to prevent the 
loss of the property to which he would be entitled 
to succeed on the death of the widow ? I do not 
think I am bound to hold that his right stand on 
the same footing when he claims of his own accord 
to redeem and when he tries to save the property 
for the estate upon the mortgagee attempting to 
sell it. The right of a person interested in the 
payment of money which another is bound by law 
to pay and who therefore pays it, to be reimbursed 
by the other is recognised in s. 69 of the Indian 
Contract Act. There is no reason for holding, 
that only those who have an interest in a mort- 
gaged property within the meaning of ss. 85 and 
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91 of the Transfer of Property Act can be held 
to be interested m the payment of money due on 
a mortgage created by the last male owner. 
Narayana Ktjtti Gotjndan v . Pechiammal 
( 1913) . . . . I. L. B. 36 Mad. 426 

3 Redemption — 

Compromise deed executed afterwardSi restricting right 
to redeem — Agreement, if clog on redemption . There 
is nothmg m law to prevent the parties to a mort- 
gage from coming to any arrangement afterwards 
qualifying the right to redeem. Where the parties 
to a mortgage, executed in 1846, entered into a 
compromise m 1870 whereby the right to redeem 
was admitted as subsistmg but was subjected to 
certain conditions : Held, that the lepresenta- 
tive of the mortgagor could not sue for redemp- 
tion, when no breach was alleged of the covenants 
contained in the deed of compromise. Shankar 
Din v. Munshi Gokul Prasad (1912) 

17 C. W. N. 1 

4 Redemption — Ac- 

counts — Mortgagee obstructing and prolonging litiga- 
tion to Jceep property %n possession — Inter ed, dis- 
allowance of, for period during which defendant 
prosecuted appeals to higher Courts unsuccessfully 
— Liability of defendants to account for rents and 
profits received during the penod — Expenses of 
management, necessarily incur? ed — Costs of taking 
accounts and striking balance against redemption 
money — Costs of special leave application. Where 
a suit for redemption of a mortgage in respect of 
property of which the mortgagee took and kept 
possession from 11th Eebruary 1864, was com- 
menced on 30th May 1888, and a preliminary 
decree for accounts, etc., was passed by the Sub- 
ordinate Judge on 29th June 1889, and the decree, 
subject to certain modifications m favour of the 
plaintiffs, was affirmed by the High Court on 10th 
September 1890, and the decree of the High Court 
was affirmed by the Piivy Council on 27th July 
1895 ; and the plaintiffs, having applied m the 
meanwhile for the taking of accounts m pursuance 
of the decree of the High Court, the same was 
taken and a final decree for redemption was passed 
by the Subordinate Judge on the 29th July 1902, 
declaring that a sum of Rs. 3,31,162-0-11 was due 
from the plaintiffs to the defendant at that date 
and decreeing that on payment mto Court within 
six months from that date of the said sum, with 
interest at 12 per cent, per annum on the sum of 
Rs. 2,86,886 from the 29th July 1902 to the date 
of payment mto Court within such six months, 
plaintiffs should have a reconveyance, free of in- 
cumbrances, of the property under mortgage, etc., 
and the plaintiffs appealed to the High Court 
and the defendants also filed cross-objections but 
both were dismissed by that Court, and upon ap- 
peal and cross-appeal by both parties to the Privy 
Council, the decree of the Subordinate Judge of 
29th July 1902, was maintained by the Board’s 
judgment, dated the 13th June 1912, but the Privy 
Council found that m the action the defendants 
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had been obstructive and oppressive and they 
had unduly and intentionally prolonged the litiga- 
tion to their own advantage and to the serious 
detriment of the plaintiffs : Held , by the Privy 
Council, that no further sum as interest beyond 
the interest on the sum of Rs 2,86,886 decreed 
by the Subordinate Judge for the period from 29th 
July 1902 to the 28th January 1903, should be 
allowed to the defendants m the accounts which 
the High Court was directed to take of the rents 
and profits which the defendants had received 
since 29th July 1902, and it was ordered that the 
expenses of taking such account and all proce- 
dure incident thereto and to the striking of the 
balance upon payment of which redemption might 
be made was to be borne by the defendants, that 
allowance should be made in taking the accounts 
for money, if any, necessarily spent by the defend- 
ants after the 29th July 1902, in the proper 
management and preservation of the mortgaged 
property, but no interest should be allowed on the 
money so spent, but that simple interest should 
be allowed to the plaintiffs on the balance or ex- 
cess of each year’s receipts over expenditure at a 
rate to be fixed by the High Court, and that the 
sum of money found to be due to the plaintiffs 
should be deducted by the High Court from the 
amount which would have been payable by the 
plain tiffs into Court on the 28th January 1903, 
if payment had been made under the decree of 
the Subordinate Judge of 29th July 1902, and 
that the plaintiffs should be allowed to redeem 
on payment by them into the High Court withm 
a time to be fixed by that Court of the balance to 
be ascertained m the manner indicated. In the 
appeal and cross-appeal, the respective parties 
were directed to bear then own costs except those 
in connection with the application for special leave 
to cross-appeal which in accordance with the order 
granting such leave was to be paid by the 
cross-appellants. Ganga Bahu Debi v Apijrba 
Krishna Roy (1912) . 17 C. W. 1ST. 25 

5. SALE OF MORTGAGED PROPERTY 

1. _ Sale — Chota Nag- 

pur Tenancy Act (Beng. VI of 1908), s 47 — Decree 
for sale of property situate in Manbhum — Estoppel . 
After the preliminary decree on a mortgage was 
passed, and before the final decree for sale was 
made, the Chota Nagpur Tenancy Act, 1908, was 
extended to Manbhum, where the mortgaged pro- 
perty was situate. The judgment-debtor having 
objected to the application of the decree-holder 
for sale of the said property, both Courts set aside 
the objection, and the sale to the decree-holder 
was thereafter confirmed. Upon appeal to the- 
High Court : Held, that the sale vas in direct 
contravention of the piovisions of s. 47 of the Chota 
Nagpur Tenancy Act. Held, further, that the 
judgment-debtor cannot be estopped from bring- 
ing to the notice of the Court what the Court must 
be taken to know of itself, that there was a distinct 
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provision of law winch prevented the sale of the 
property Lakshmi Bibi Kujrani v. Atal Bihary 
Haldar (1913) . . 1. 1*. R. 40 Calc. 534 

2 — — Pa? ties — Suit for 

mtire mortgage -money and sale of entire mortgaged 
propei ty — Omission to implead certain persons inter- 
ested — Decree to which plaintiffs entitled Where 
a plaintiff* mortgagee sued for the recovery of the 
whole of the mortgage-money by the sale of the 
whole of the mortgaged property, but by an over- 
sight omitted to implead certain persons who had 
acquired a share m the property subsequent to 
-the mortgage in suit, it was held , that so much of 
the claim should be decreed as was proportionate 
to the interests of the persons who weie before 
the Court Ganeshi Lal v. Charan Singh (1913) 

I. L. R. 35 All. 247 

3 — Suit for sale against 

auction purchaser of mortgaged property — Evidence , 
•admissibility of — Recital of receipt of consideration 
— Estoppel . Held, that an admission made by a 
mortgagor m a mortgage-deed and also before 
the registering officer as to the receipt of considera- 
tion, is admissible in evidence against the pur- 
chaser of the mortgaged property at an auction 
Bale in execution of a simple money decree. Bihari 
Lal v. Mahhdum Balchsh , I L. R. 35 All. 194 , 
iollowed Manohar Singh v Sumirta Kuar , I. L . R 
17 All. 428, not followed Mahomed Mozuffer 
H ossein v Ki short Mohan Roy , 1. L. R. 22 Calc. 
309, referred to. Held , also, that a purchaser 
at auction of the right, title and interest of the 
lather alone m joint family property which had 
been mortgaged by the father, was not entitled 
to raise the plea that the mortgage was made 
without legal necessity so long as there was time 
yet for the sons to challenge the purchase Muham- 
mad Muzamilullah Khan v, Mithu Lal, I. L. R 
A3 All. 783, distinguished. Bakhshi Ram v . 
Liladhar (1913) . . I. L. R. 35 All. 353 

6 USUFRUCTUARY MORTGAGE. 
Usufiuctuary, if im- 
plies personal covenant to pay — Suit against debtor 
personally on usufructuaiy moitgage — Limitation Act, 
1877, Sch II, Art. 116. Every loan implies a 
promise to repay, and an unqualified admission 
of indebtedness is equivalent to an express 
covenant and creates a personal obligation. Kerr 
v. Ruxton, 4 C. L. J . 510, referred to. A usu- 
fructuary mortgage providing for the repayment 
of the mortgage -debt with interest from the 
rentB and profits of the mortgaged property 
within a specified period on the expiry of which 
the mortgagor is to be put in possession, while 
prescnbmg a mode of payment, does noli neces- 
sarily imply that the creditor is limited to that 
mode alone, if it is found insufficient to satisfy the 
debt. There was clearly a personal obligation 
"to pay where the document expressly provided 
that the debtor would be responsible for the defi- 


MORTGAGE — concld. 

6. USUFRUCTUARY MORTGAGE— concld. 

ciency. Marotam v. Sheo Pargash, L. R. 11 I A 
83 ; 1. L. R 10 Calc 740, and Kalla Singh v. Pams 
Ram, L. R 22 I. A. 68 , I. L. R 22 Calc 434, 
distinguished Parbati Charan v Gomnda Chandra, 
4 C. L. J 246, referred to. A suit to recover from 
the debtor personally money due on a registered 
mortgage- bond, is & suit for compensation for the 
breach of a contract m wilting registered within 
the meaning of Art 116 of Sch II of the Limita- 
tion Act Keir v. Ruxton, 4 C. L. J 510, xelied 
on. Nobo Coomar v. Siru Mulhck, I. L R 6 Calc. 
94, and Husain All v. Hafez Ah, I. L. R. 3 All. 
600, referred to. Held, on a construction of the 
document, that the present case fell within the 
second division of Ait 116 of Sch. II of the Limita- 
tion Act Where the mortgage-bond provided that 
a specified sum would be paid out of the income 
of certain properties at prescribed times towards 
the satisfaction of the debt, but the document 
gave the debtor seven yenrs’ time altogether for 
the re-payment of his loan : Held, that it could 
not be held upon a construction of the document 
as a whole that whenever the mortgagee found 
it impossible to collect the sums mentioned at the 
appointed time, there was a breach of contract and 
that time ran from the date of each successive 
breach The intention was that the liabilities of 
the parties should be adjusted on the expiry of 
the term, and time ran from that date Ram 
Narain Singe v Odindra Nath Mukerjee 
(1911) 17 C. W. N. 369 

MORTGAGE-DECREE. 

See Damdttpat, Rule of. 

I. L. R. 40 Calc. 710 

See Execution of Decree. 

I L R 40 Calc. 704 

Mortgage deciee, if also 

money -dec? ee and if decree-holder may be allowed to 
execute against othe? propeity before exhausting 
security — Civil Procedure Code, 1908, s. 73, 
0 . XXXIV, rr. 5, 6 , and 0. XXI, rr. 10, 12, 13- 
Transfer of Propeity Act ( IV of 1882), s 90. Where 
the holder of a mortgage-decree applied to Court 
for an order to be allowed to execute the mortgage- 
decree as a money-decree by attachment of some 
other property or for the passing of a supplemental 
decree for the purpose, but at the same time 
reserving his rights under the mortgage -decree, On 
his givmg an undertaking not to take any steps 
as against the mortgaged property till he lias 
exhausted the other property : Held , that such 
an order could not be made having regard to 
0. XXXIV, rr. 5 and 6 of the Code of Civil Proce- 
dure. Hart v. Tara Prasanna Mukerpe, I. L. R. 11 
Calc. 718, commented on A decree passed in 
a mortgage suit and directing the realization of 
the decretal amount from the mortgaged property 
and, if insufficient, from the defendant personally, 
is a mortgage -decre a and not a money -decree 
Fasil Howladar v. Krishna Bandhoo Roy, I. L. R. 
25 Calc. 580, Lal Behary Smgha v. Habibu Raah- 
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MOKTGA GE-DECREE — concU. 

man, I. L. R. 26 Calc 166, Ken tide Nath Pandey 
v. Juggernath Bam Marwan, I L. R 27 Calc. 
285, xeferied to. A person who bas taken a mort- 
gage-decree should not be allowed to treat it as 
a money -decree and to execute the decree against 
other properties without exhausting his remedies 
in respect of the security under his decree. It 
is only after sale of the mortgage security that a 
decree for the balance due on the mortgage may 
be given, if it was recoverable from the mortgagor 
personally and his other property and the decree 
may be executed as an oidmary money-decree. 
Gopal Das v. Ah Mohammed, I L. B. 10 AU. 632, 
Bam Banjan Chain abartty v Indra Narain Das, 
10 C. W. N. 862 , I. L B . 33 Calc. 890, referred 
to. Stjrja Kumar Karforma v. Pramada Sun- 
daree Debi (1913) . 17 C. W. N. 1039 

MORTGAGE IN FRAUD OF CREDI- 
TORS. 

See Transfer of Property Act (IV of 
1882), s. 53 . I. L. R. 36 Mad. 29 

MORTGAGE OR SALE. 

Deed of sale with condi- 
tion of repurchase, if mortgage — Extraneous circum- 
stances if and when [may be referred to to determine 
nature of deed — Mortgage transaction — Limitation 
Act {IX of 1908), Art. 134 — Perpetuity, rule against, 
whether applicable B executed in favour of A 
a deed of out-and-out sale with a condition of 
repurchase of a house but no date was fixed for 
repurchase. On the same date B executed a 
habuliyat m favour of A by which he accepted a 
lea^e of the house sold. The Court took mto con- 
sideration how the language of the document was 
related to the existing facts such as that the vendor 
continued in possession, paid rent at the usual 
rate of interest, etc., and, further, that the value 
of the property was much more than the considera- 
tion paid : Held, that these are legitimate 
materials on which a Court is entitled to say that 
the transaction was a mortgage, and m so doing 
the Court does not infringe the provisions of s. 92 
of the Evidence Act or disregard anything laid 
down m Ballcishen Das v. Legge, I. L. B. 22 All. 
149. A mortgagee's right to redeem is exempt 
from the operation of the rule against prepetuity, 
Shazadi Bibi v . Sheikh Jamal (1913) 

17 O. W. N. 1053 

MORTGAGEE. 

purchase by — 

See Sale for Arrears of Revenue. 

I. L. R. 40 Calc. 89 

MUAFIDAR. 

mortgage by — 

See 3ST.-W. P. and Oudh Land Revenue 
Act (XIX of 1873), ss. 146, 148, 167. 

I. L. R. 35 All. 190 

MUNICIPAL BOARD. 

See N.-W. P. and Oudh Municipalities 
Act (XV of 1883), s 10. 

I. L. R. 35 All. 308 


MUNICIPAL BOARD— concld 

See U P Municipalities Act (I of 
1900), s. 128 (h) {i). 

I. L. R 35 All. 24 

powers of— 

See United Provinces Municipalities 
Act (I of 1900), s 88. 

I. L. R. 35 All. 375 

MUNICIPAL CORPORATION. 

Chairman — General 

Committee — Building plans, refusal of sanction of 
— Calcutta Municipal Act (Beng III of 1899), 
ss 375, 377 — Action for mandamus or damages 
whether maintainable — Specific Belief Act ( 1 of 1877), 
s. 45. Where plans for building have been rejected 
by the Chairman and the Geneial Committee of 
the Calcutta Municipal Corpoiation, no suit is 
maintainable to have the plans approved or for 
damages If the Chairman and General Com- 
mittee have acted honestly and withm their 
authority, their decision Cannot be reviewed by 
any Court. If the plans have been rejected mala 
fide the only remedy is by an application under 
s. 45 of the Specific Relief Act, for an order to com- 
pel the Chairman and the General Committee to 
hear the mattei m the manner provided by law. 
Dams v Bromley Corporation, [7205] 1KB. 170, 
and Smith v. Chorley Rural Council, [1897] 1 Q. B. 
678, followed. London and North Western Rail- 
way v. Westminster Corporation, [1904] 1 Ch 759 , 
referred to. Pros ad Chunder De v. Corpora- 
tion of Calcutta (1913) 

I. L. R. 40 Calc. 836 

MUNICIPAL ELECTION. 

See United Provinces Municipalities 
Act (I of 1900), s. 187 

I. L. R. 35 All. 450 

invalidity of— 

See Right of Suit. 

I. L. R. 36 Mad. 120 

— rules for regulation of— 

See U P Municipalities Act (I of 
1900), s. 187 . I. L. R. 35 All. 578 

MUNICIPALITY. 

See Criminal Procedure Code (Act V 
of 1898), s. 195* 

I. L. R. 37 Bom 365 

sale by — 

See Right of Suit. 

I. L. R. 36 Mad. 373 

MURDER. 

See Penal Code (Act XLV of 1860), 
ss. 37, 302, 304 

I. L. R. 35 All. 506, 560 
See Penal Code (Act XLV of 1860) 
ss. 300, 325 I. L. R. 35 All. 329 

MUTAWALLI. 

See Wakf . I. L. R. 37 Bom. 447 
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NAIKINS. 

Adoption — Adoption of 

daughter by a Naikm — Adoption invalid— -W ill — 
Construction — Gift to the adopted daughter as 
persona designata . On© Sundra, a nailcin (a 
professional prostitute), adopted her near relative 
Hira as her daughter. She nest made a will 
whereby she bequeathed the bulk of her property 
to Hira. In the will, Hira was referred to at some 
places by her name and at others as “ adopted 
•daughter.” On Sundra’ s death, Hira claimed 
Sundra 5 s property as Iher adopted daughter and 
also as persona designata under Sundra 5 s will : 
Held, that Hira could not succeed as an adopted 
daughter, because Sundra, being a naikm , could 
not validly adopt a daughter to herself. Mathura 
Naikm v. Esu Naikm , I. L . R. 4 Bom. 545 , 
followed. Venku v. Mahalmga, I. L. R. 11 Mad. 
393, dissented from. Held, further, on construction 
of the will, that Hira was entitled to succeed as 
persona designata under Sundra’s will, for Hira 
was not to take the property as being the adopted 
daughter, but she was the adopted daughter and 
was to take the property because she was the 
special object of Sundra’s bounty Hira Naikin 
Radha Naibin (1912) . I. L. B. 37 Bom. 116 

NECESSITY. 

See Hindu Law — Alienation, 

I. E. B. 40 Calc. 288 

TLEaiiiaEISTCE. 

See Carriers . I. L . B. 40 Calc. 716 

See Contributory Negligence. 

I. Xj. R. 37 Bom. 575 

See Railway . I. L. B. 37 Bom. 1 

NEGOTIABLE IUSTBUHMT. 

q. — m favour of A as 

,i agent of B — Endorsement by A, simpliciter m C — 
No primd facie title to C. If a negotiable instru- 
ment executed m favour of “ A, as the agent of B 55 
is endorsed by A, simpliciter ( i.e ., without describ- 
ing himself as the agent of B) to C, the endorse- 
ment cannot, m the absence of any evidence to show 
that A was intended to be the beneficial owner of 
•the note, convey, in this country, any title to C so 
as to enable C to sue the person or persons liable on 
the note. Muthar Sahib Maraikar v. Kadir Sahib 
Maraikar, I L B. 28 Mad 244 , referred to. 
VEERAIYAN ChETTIAR V . PONNUSWAMI CHETTLAR 

(1913) . . • . I. L. B. 36 Mad. 362 

2. _ In favour of 

several — Discharge by one of several payees , validity 
of. Held, by the Pull Bench (the Chief Justice 
• dissenting), that one of several payees of a nego- 
tiable instrument could give a valid discharge of 
the entire debt without the concurrence of the 
mother payees. Annapurnamma v. Akkayya, 1913. 

I. L. B. 36 Mad. 544 

jntimak: sayab. 

. - _ — Permanent Settle- 
ment — Separate grants of . zammdan jmd Nimak 


NIMAB SAY AB — conoid. 

Sayar over the same village , rights which pass under 
— Right of grantee of Nimak Sayar to enter on land 
of zemmdan for working saltpetre — Right of lessees 
and licensees of grantee — Reasonable exercise of 
right — Cwjus est solum ejus est usque ad cesium et 
ad inferos, doctrine of, application m India — 
Plaint, amendment of — exclusive right to dig salt- 
petre misunderstood and wrongly described in plaint 
as a monopoly. The zemmdan in village Manpura 
was settled on the predecessors-m-title of the 
defendant at the Permanent Settlement and at 
the same Settlement the Nimak Sayar Mehal in the 
said and other villages ( i.e an exclusive right to 
collect nitrous earth from the lands m those villages 
with a view to extracting saltpetre therefrom) was 
settled by Government on the plaintiff’s predeces- 
sor. The plaintiff urged that the grant of the 
Nimak Sayar Mehal entitled her to enter on the 
land comprised in defendant’s zemindari and 
exercise therein in a reasonable manner the rights 
vested in her under the grant, whilst the defend- 
ant, a recent purchaser of the zemmdari right, 
contended that the grant in question conferred on 
the plaintiff the right to collect the revenue 
only 5 and when saltpetre happend to be manu- 
factured, and that she had no right to come on 
the land except by the leave and license of the 
defendant much less to authorise others to utilize 
the nitrous soil for the collection of saltpetre : 
Held, that what passed under the grant of the 
Nimak Sayar Mehal were not rights of this pre- 
carious character. That the Nimak Sayar Mehal 
was no part of the assets of the zemindari, and 
that the zemindari and the Nimak Sayar Mehal 
were separately settled by the Government, as it 
was open to it to do, in disregard of the doctrine of 
English real property cujus est solum ejus est 
usque ad ccelum et ad inferos . Gooroo Pershad 
Bose v. Bishnu Chao an Heyra, I Sel Rep. 337 
(Old Ed ) 1811, and Byjnauth v. DeenDyal , 2 SeL 
Rep. 133, referred to. The Bengal Government v. 
Nawab Zafar Husain Khan, 5 Moo I. A. 457, 
distinguished. That the grant of the Nimak Sayar 
Mehal earned with it the means reasonably neces- 
sary for its enjoyment. Prerogative of Saltpetre , 
12 Coke Rsp. 12, referred to. That by virtue of 
plaintiff’s rights as owner of the Nimak Sayar 
Mehal, she, her agents, servants and workmen, 
lessees and licensees were entitled to enter on the 
land of the village and to exercise an exclusive right 
to dig for saltpetre, but so that this be done 
with as little inconvenience and prejudice as possi- 
ble to the defendant as the owner of the village 
and that the ground be made and left as com- 
modious to the defendant as it was before. 
Plaintiff whose claim of exclusive right to work 
saltpetre was erroneously described in the plaint 
as a monopoly, was allowed in Second Appeal to 
amend her plaint and formulate her claim in 
happier and more precise language. As the plaint 
in its original form occasioned the prolongation 
of the suit the plaintiff, though successful, was 
ordered to pay costs throughout. Golap Chand 
v. Janki Kuar (1913) . . 17 C. W. N. 1195 
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NO DXiE PROSEQUI. 

See Jurisdiction of Criminal Court — 
Fresh Proceedings. 

I. L. E. 40 Calc. 71 

HON- JOINDER. 

See Mortgage . I . L. R. 35 All. 247 

HON- JOINDER OF PARTIES. 

See Civil Procedure Code, 1908, 0. 
XXXIV, R. 1. I. L. R. 35 All. 484 

NON-OCCUPANCY RAIYATS. 

See Ejectment IJL. R, 40 Calc. 858 

NORTH-WESTERN PROVINCES AND 
OUDK ACTS. 

1867— III. 

See Public Gambling Act. 

1869—1. 

See Oudh Estates Act 

1873— XIX. 

See North-Western Provinces and 
Oudh Land Revenue Act. 

1883— XV. 

See North-Western Provinces and 
Oudh Municipalities Act. 

1900—1. 

See United Provinces Municipalities 
Act. 

1901—11. 

See Agra Tenancy Act. 

1901— III. 

See United Provinces Land Revenue 
Act. 

1910— IV. 

See United Provinces Excise Act. 

NORTH-WESTERN PROVINCES AND 
OTJDH LAND REVENUE ACT (XIX 
OF 1873) 

_ ss. 146, 148, 167— 

“ Proprietor ” — 

Mortgage by muafidar — Sale of mahal for default 
m payment of Government Revenue — Rights of 
purchaser and mortgagees of muafi. Where certain 
muafidars , whose rights as such accrued before the 
year 1870, and were not shown to have been created 
by'the zammdars of the mahal m which the muafi 
land in question was situate, executed a usufruc- 
tuary mortgage of such land, and thereafter the 
mahal was sold for default m payment of Govern- 
ment revenue, it was held that the rights of the 
mortgagees were not extinguished in favour of 
the purchaser. Kunwar Sen v. Jwala Prasad 
tl913) . . . I. L. R. 35 All. 190 


NORTH-WESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OF 1883). 


s. 10— 


United Pro - 

vmces Municipalities Act (I of 1900), s . 187 — 
Municipal Board — Election — Suit to set aside 
election — Jurisdiction of Civil Court — Limitation 
Act (IX of 1908), Sch. 1 , Art 120. Held , 
that an order of the Government directing that 
a particular municipal election held in the year 
1911 should be conducted according to certain rules 
passed in 1884, and not according to the rules 
passed in pan matend in 1910, which superseded 
those of 1884, was ultra vires , and that inasmuch as 
the rules of 1884 did not apply and the election was 
not held under the rules of 1910, a suit would lie in 
a civil Court to contest the election, irrespective of 
anything contained m either set of rules, the period 
of limitation applicable to which was that prescri- 
bed by Art. 120 of the first Schedule to the 
Indian Limitation Act, 1908. Gur Charan Das 
v. Har Sarup, I. L. R. 34 All . 391, referred to. 
Raghunandan Prasad v. Sheo Prasad (1913) 

I. L. R. 35 All. 308 


NOTICE. 


See Civil Procedure Code, 1908, s. 80. 

I. L. R. 37 Bom. 243 
See Civil Procedure Code, 1908, 
O. XXI, r. 89. I. I>. R. 37 Bom. 387 
See Criminal Procedure Code, ss 203, 
437 . . . I. L. R. 35 All. 78 

See Procession . I. L. R. 40 Calc. 470 

1. Secretary of State 

for India m Council , suit against — Notice by two out 
of sixty-three joint owners of land — Sufficiency of 
notice — Waiver — Estoppel — Objection taken at a 
late stage, if permissible — Civil Procedure Code (Act 
V of 1908), s. 80. Under s. 80 of the Code of Civil 
Procedure it is essential that the notice should state 
the names, descriptions and places of residence of 
all the plaintiffs. Where a suit was brought by 
sixty-three plaintiffs against the Secretary of State 
for India m Council and others, and the notice of 
the suit contained the names, descriptions and 
places of residence of two out of the sixty-three 
plaintiffs . Held, that such a notice was insuffi- 
cient and did not fulfil the requirements of the 
statute. The Secretary of State for India v. 
Perumal Pillai, I. L. R. 24 Mad 279, and 
Manmdra Chandra Nundi v. The Secretary 
of State for India, 5 C. L, J. 148, referred to. It 
is competent to the Secretary of State to waive 
the notice, and he may be estopped by his conduct 
from pleading the want of notice at a late stage 
of the case : Mamndra Chandra Nundi v. The 
Secretary of State for India, 3 C. L. J. 148, 
referred to. Where the written statement con- 
tained an objection as to the validity of the 
notice, but no obj'ection was taken by the Sec- 
retary of State at any stage of the trial to its 
omission and it was the second defendant who 
prayed, just before the trial began/ that an 
additional issue might he raised on this question : 
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NOTICE — concld. 

Held , that it was not competent to the second 
defendant to raise this question Bhola Nath 
Roy v. Secretary of State for India (1912) 

I. L. R. 40 Calc. 503 

2, Search m the 

Registry office, failuie to discover at — Misdirection 
as to evidence — Second Appeal — Finding of fact — 
Enoi of law. Where the question was whether 
a purchaser for valuable consideration had notice, 
at the date of his purchase, of a registered instru- 
ment, dated the 25th Bhadra 1300, when it was 
found that he, before the purchase, had caused a 
search to be made by his agent of the books in the 
Registry Office extending to the year 1300 in which 
the document was entered, and the agent had stated 
that he did not find the document in the book ; 
and where upon these facts the District Judge held 
that he had no notice of the registered instrument : 
Held, that there was a presumption of notice of 
the contents of the book and it could not be re- 
butted by the mere statement that though a search 
was made it was unsuccessful. Held , further, that 
although the question at issue was m essence a 
question of fact, yet the District Judge having mis- 
directed himself m regard to the most important 
part of the evidence bearing upon the question 
and havmg approached the consideration of that 
evidence from a wrong standpoint, had committed 
an error of law. Bushell v. Bushell, 1 Sch. 

Lef 90 ; 9 B, B . 22, Hodgson v. Dean, 2 Sim St 
221 ; 25 B. B. 288, Procter v. Cooper, 2 Drew, 
referred to. Akhoy Kumari Debi v. Kanai Lal 
Kundu (1912) . . 17 C. W. N. 224 

NOTICE OE EXECUTION. 

See Execution of Decree. 

I. L. R, 40 Calc. 45 

NOVATION. 

See Partnership. 

I. E. R. 37 Bom. 158 


0 

OATH. 

See United Provinces Excise Act (IV 

OF 1910), s. 60 . I. L. R. 35 All. 575 

OATHS ACT (X OF 1873). 

See Res Judicata. 

I. Xi. R. 38 Mad. 287 

s. 13. 

See United Provinces Excise Act (IV 
of 1910), s. 60, I. Ij. R. 35 All. 575 

OCCUPANCY HOLDING. 

See Agra Tenancy Act (II of 1901), 
ss. 11 *et seq . 1. 1 1. R. 35 All. 474 

See Agra Tenancy Act (II of 1901), 

s. 20 . . I. L. R. 35 All. 405 

See Agra Tenancy Act (II of 1901), 
ss. 79 and 95 . I. Xj. R. 35 AD. 299 


OCCUPANCY HOLD IN G — contd. 

See Civil and Revenue Courts 

I. X. R. 35 All. 464; 

1. — — Mortgage taken 

by landlord, if evidence of transferability — Assign- 
ment of mortgage by landlord to another, effect of — 
Assignment to purchaser of holding, if recognition of 
the purchaser's tenancy. The fact of a landlord 
himself taking a mortgage of a non -transferable 
holding is by itself no evidence of its transferability. 
Wheie, however, the landlord allowed a purchaser 
of the holding to take an assignment of his moitgage 
from him : Held, that he was stopped from 
denying that the purchaser had acquired a valid 
title by his purchase A mere assignment of the 
mortgage by the landlord to a third person by itself 
would not amount to anything more than a 
representation that the mortgage was valid and 
could be enforced against the jote. Mahesh 
Narain Roy v. Maharaja Bahadur Singh (1912) 

17 C. W. N. 70 

2. Transfer — Ac- 

ceptance of rent from transferee — Becognition of 
validity of tiansfer — Pleader, scope of authority of. 
The acceptance of rent from the transferee of 
a non-transferable occupancy holding, not as trans- 
feree hut as the agent or representative of the 
original tenant, does not amount to a recognition 
of the validity of the transfer. Khoodeeram Chat - 
terjee v. Rukhmee Boistobee, 15 W. R. 197, Gour 
Lal v Bameshwar, 6 B. L. B. App. 92, Wilson v 
Badhadulan , 2 C. W. N. 63, Basamoy Purkait v. 
Snnath Moyra, 7 C. W. N. 132, relied on. Kurani 
Da&i v. Sajoni Kant, 12 C. W. N. 539, referred, 
to. Baroda Churn Dutt v. Hemlata Dasi, 13 
C . W . N. 833, Thomas Barslay v. Hossem Ah Khan , 
6 C. L . J. 601, Naha Kuman v. Behary Lal, 11 
C. W. N. 865 : 1. L. B. 34= Calc . 902, distinguished- 
Digbijoy Roy v. Ata Rahman (1911) 

17 C. W. N. 158 

3. Tiansfer contrary 

to local usage of portion of holding, if consti- 
tutes foifeiture of tenancy — Surrendei of portion of 
holding — Landlord's right to re-enter that portion — 
Encumbrance created prior to surrender, effect of. 
Where the entire holding of an occupancy raiyat 
has not been transferred contrary to local usage 
and custom, it cannot be said that there has been 
a forfeiture of the tenancy. Bai Kamaleswari 
Persad Singh Bahadur v. Maharaja Harbullabh 
Narain Singh Bahadur, 2 C. L. 369, followed. 
Where a raiyat surrenders a portion of his 
holding to the landlord, the landlord is entitled 
to re-enter the portion notwithstanding any sub- 
ordinate rights which the raiyat may have created 
upon the particular portion, and the mere fact 
that the landlord was aware of the encumbrance- 
created by the raiyat, cannot take away his right 
of re-entry. Badan Chandra Das v. Bajeswari 
Debya, 2 C. L. J. 570, and Rajendra Kishore 
Adhikan v. Chandra Nath Dutta, 12 C. W. N. 878, 
referred to. Gagan Chandra Choudry v. Alak 
Chand Saha (1913) . . 17 C. W . N. 69& 
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4. Abandonment 

if question of fact — Usufructuary mortgage — Raiyat 
if necessary party m suit to recover from ir ansferee. 
Where an occupancy xaiyat mortgaged his non- 
transferable occupancy holding by way of an usu- 
fructuary mortgage tor a certain number of years 
and the mortgagees continued m possession of the 
land through their burgadar even after the expiry 
of the term, and the lower Appellate Court found 
that the raiyat did not live m the village and had 
cut off connection with the holding : Held , that 
these findings amounted to holdmg that the raiyat 
had abandoned the jama. The mere execution of 
an usufructuary mortgage might not be sufficient 
to establish abandonment ; whether there has been 
abandonment of a holding or not is principally a 
question of fact. The conditions prescribed by 
s. 87 of the Bengal Tenancy Act do not preclude 
a landlord from entering upon a land abandoned by 
tenant. The raiyat was not a necessary party to a 
suit to recover a non-transferable holding from the 
transferees thereof, nor would he be bound by the 
decree in the suit. Monohar Pal v. Ananta 
Moyee Dassee (1913) . . 17 C. W. N. 802 

5. — Transfer of 

portion without landlord's consent — Surrender by 
original raiyat to landlord — Landlord if may eject 
transferee — Abandonment After the sale by an 
occupancy raiyat of a portion of his holding, the 
raiyat may surrender that portion or the whole of 
the holdmg to his landlord, and s. 87, cl (7) of the 
Bengal Tenancy Act is no bar to the landlord ac- 
cepting the surrender, as the interest, if any, of the 
transferee which the landlord is not bound to 
recognise, is not an incumbrance. Upon such 
surrender, the landlord may sue to eject the trans- 
feree as a trespasser. Kabil Sardar v. Chandra 
Nath , I. L. B. 20 Calc . 590, distinguished. The 
remedy of the transferee, if any, is agamst his 
vendor. Ramoni Mohan Ray v. Sheikh Kali- 
muddi (1912) . . . 17 C. W. N. 1101 

6. Transfer by 

tenant of whole — Landlord’s right to eject transferee 
— Disclaimer by original tenant if must be proied — 
Original tenant if necessary party — Custom of trans- 
ferability — Nazar , payment of . In order to entitle 
a landlord to eject a transferee of the whole of a 
non-transferable raiyati holding, it is not necessary 
for him to prove as a fact that the rayat has left the 
holding and disclaims any interest m it. It is a 
direct inference from the fact that he has sold the 
entire holding and given possession of it to the 
purchaser and distinct repudiation or refusal to 
pay rent need not be proved. Unless the nazar 
is fixed by custom, the landlord is not bound to 
recognise a transfer upon payment of nazar. 
Bazlul Karim v. Satish Chandra Giri, 15 C. W. N. 
752, 756 , referred to. In a suit by the landlord to 
eject a transferee of a non-transferable holding 
the transferor is not a necessary party. Chand 
Pramanik v . Romony Mohan Ray (1912) 

17 O. W. N. 1105 


OCCUPANCY TENANT. 

See Khoti Settlement Act (Bom. I of 
1880), ss. 33 (c), 40 (a), RR. I, III, 
VIII. . . I. Ii. R. 37 Bom. 284 

OFFICER IN THE ARMY. 

salary of— 

See Civil Procedure Code (Act V of 
1908). s. 60, cl. (2) (b). 

I. L. R. 37 Bom. 26 

OFFICIAL ASSIGNEE. 

See Civil Procedure Code (Act V of 
1908), s. 80 . I. L. R. 37 Bom. 243 

duties and rights of — 

See Sale of Goods. 

I. L. R. 40 Calc. 523 

title of — 

See Insolvency I. L. R, 40 Calc. 78 

OMISSION. 

See Charge . I. L. R. 40 Calc. 168 
to serve notice — 

See Execution of Decree. 

I. L, R, 40 Calc. 45 

ONUS OF PROOF. 

See Burden of Proof. 

See Carriers . I. L. R. 40 Calc. 716 

See Executor, Sale by. 

I. L. R. 36 Mad. 575 

See Railway . . I. L. R. 37 Bom. 1 

ORAL PROMISE. 

See Evidence Act (I of 1872), s. 92. 

I. L R. 36 Mad. 19 

ORPHAN. 

adoption of — 

See Limitation Act (IX of 1908), Sch. I, 
Art. 18 . .1. L. R. 37 Bom. 513 

OSTENSIBLE MEANS OF SUBSIST- 
ENCE. 

Conducting the 

play of “ ring ” game — Criminal Procedure Code 
(Act V of 1898), s. 109. The conducting of the 
4 4 ring ” game is an ostensible means of subsistence 
within the meaning of s. 109 of the Criminal Pro- 
cedure Code. Han Sing v. King-Emperor, 6 C. L. J . 
708, referred to. Bangali Shah v. Emperor 
(1913) . . . . I. L. R. 40 Calc. 702 

OUDH ESTATES ACT (I OF 1869). 
ss. 2, 3, 8, 10, 22— 

— — — Summary and regular 

settlements of Oudh — Villages settled on grantee 
whose name was entered as owner in Lists 1 and 2 of 
those prepared under s. 8 — 44 Taluqdar ” — “ Estate ” 
under s. 2 — Impartible property — Kabuliat executed 
by grantee after the time-limit specified in s. 3 — Suit 
for partition — After acquired properties held to be 
partible, there being no intention shown to incorporate 
them with the impartible property. At the summary 
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OUDH ESTATES ACT (I OE 1869)— condd. 

— — - ss. 2, 3, 8, 10, 22 — concld . 

settlement of Oudh, an order was made on the 5th of 
October, 1859, for the settlement of certain villages 
with the ancestor of the parties to these appeals 
who, however, did not execute his kabuliat until the 
13th of October, 1859, and so not within the time- 
limit specified in s 3 of the Oudh Estates Act 
(I of 1869), namely, “ between the 1st of April, 
1858, and the 10th of October, 1859 ” At the regu- 
lar settlement, shortly afterwards, the grantee 
recovered decrees for possession of other villages 
and subsequently acquired other properties by 
purchase. In respect of all the settled villages his 
name was entered in Lists 1 and 2 prepared 
under the statutory provisions of s. 8 of the 
Act. In a suit for partition to which the defence 
was that all the property was impartible • Held , 
(affirming the decisions of the Courts m India), that 
the grantee (the defendant) was on the construction 
of the provisions of Act I of 1869 relating thereto, 
a “ talukdar,” and the villages so settled with him 
formed, within the meaning of the Act, an “ estate ” 
which was impartible and descendible to a single 
heir. On a question whether the delay in executing 
the kabuliat deprived the taluqa of the character 
of an “ estate 55 defined in s. 2 of the Act, the 
Judges of the Judicial Commissioner’s Court 
differed in opinion. Held , in the absence of an 
express declaration that non-execution within the 
time specified would be fatal to the right given to 
the grantee by s. 3, that no such construction could 
be put on that section ; but the execution of the 
Jcabuliat related back to the date of the settlement, 
namely, the 5th of October 1859. As to the 
after-acquired properties the defendant contended 
that by the custom of the family they became 
part of the original estate and were therefore 
not subject to the ordinary Hindu law of inherit- 
ance : Held, (affirming the decisions of both the 
Courts below), that the evidence was insufficient 
to establish that custom ; that no intention of the 
taluqdar was shown to incorporate the subsequently 
acquired properties with the taluqa, as was neces- 
sary on the authority of the case of Parbati Human 
Bebi v. Jagadis Chandra Dhabal, I. L. R. 29 Calc. 
433, 453 i L. R. 29 I. A. 82, 98, and that the 
plaintiff was therefore entitled to a decree for Ins 
share (one-half) of such properties as being partible 
Janki Prasad Singh v. Dwarka Prasad Singh 
(1^13) . . . . I. L. B. 35 All 391 

OWNEBSHIP. 

entry of, in record-of-rights. 

See Mahomedan Law — -Endowment. 

I. Ij. B. 40 Calc, 297 

P 

PAN JAB LAND BE VENUE AC?T (XVII 
OE 1887). 

m ■— s. 44 ■■■ 

See Mahomedan Law — Endowment. 

X. L. B. 40 Calc. 297 


PABDON— 

See Criminal Procedure Code (Act V 
of 1898), s. 337, cl. (3). 

I. L. B. 37 Bom/ 146 

PA Bill AMENT, MEMBEB OE. 

Making contract with 

Secretary of State for India m Council, if forfeits 
seat — Public service , for or on account of which 
such contract made, if comprises public service of 
the Crown anywhere — Place where such contract 
made if material — 22 Geo III , c. 45 (1782), s. 1 
— 41 Geo III , c 52 (1801), s. 4 — Secretary of 
State for India, if a British Officer and if may dis- 
charge duties of His Majesty’s other Secretaries of 
State — 21 & 22 Viet. , c. 106, Government of India 
Act, 1858, s 65 — Secretary of State m Council, 
if a corporation or a leqal personality — 3 & 4 W ill. 
IV, c 41. Judicial Committee Act, 1833, s. 4 — 
Construction of Statute ejusdem generis, later Act if 
a surplusage or ex abundante cauteld. Sir Stuart 
Samuel, being a member of the House of Commons 
was partner of a firm which made contracts with 
the Secretary of State for India m Council for 
borrowing money on short loans, for purchasing 
India Council Bills and India Treasury Bills, for 
subscribing to India Government loans, and for 
purchasing silver for the purposes of the Indian 
currency: Held, that Sir Stuart Samuel forfeited 
his seat m the House of Commons, the contract 
havmg been made for the public service of the 
Crown m India and with one of His Majesty’s 
Secretaries of State. S. 1 of 22 Geo. Ill, c. 45, 
must be taken to extend to such service and to the 
Secretary of State for India. The public service 
required by the Statute need not be one either exe- 
cuted or requited within Great Britain or paid for 
out of any particular fund. The Secretary of State 
for India is in the fullest sense an officer of British 
Government. A contract is none the less made 
with the Secretary of State for India that he has 
to obtain the concurrence of his Council before 
making it and that he and his Council are desig- 
nated by s. 65 of the Government of India Act 
of 1858 (21 8c 22 Viet., c. 105) as liable to be sued 
or to sue on it as a corporate bo'ly. Neither the 
personality of the Secretary of State nor that of 
his Council is merged in any Corporation by the 
Statute. Their responsibilities and duties there- 
under are separate and sometimes conflicting, 
and it is only for purposes of litigation that they 
can be treated as though they were but one legal 
personality. In the matter of Sir Stuart Samuel 
(1913) / . . . . 17C.W.N. 735 

PARTIAL DECREE. 

See Refund of Court-fee. 

I. L. B. 40 Calc. 365 

PABTIES. 

See Books of Reference. 

I. L B. 40 Calc. 898 

See Civil Procedure Code, 1908, 
0. XXXIV, r. 1 ; 0. I, R. 9 

I. L. B. 35 All. 441 

See Fraud . .1. L. B. 37 Bom. 217 
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PARTIES— condd. 

See Mortgage . I. Ii. R. 35JA11.|247 

See Vendor and Purchaser. 

I. I*. R. 35 All. 273 

array of— 

See Transfer of Property Act (IV of 
1882), s. 52 . I. L. R. 37 Bom. 427 

change of, in pending litiga- 

tion — 

See Transfer of Property Act (IV of 
1882), s. 52 . I. L. R. 37 Bom. 427 

joinder of — 

See Hindu Law — Joint Family. 

I. L. R. 37 Bom. 340 

Religious Endowment — 

Suit against the sole surviving member of the 
committee and the superintendent of a temple — Death 
of the sole surviving member — Substitution of the 
adopted son — New committee added as pirty — 
Cause of action, abatement of— Civil Procedure 
Code { Act V of 1908), 0 XLI, r . 20 , 0 . XXII, r. 
10 ; 0 I, r. 10 ; Religious Endowments Act {XX of 
1863), s. 14. A suit, brought against the sole 
surviving members of a committe ' of management 
appointed under s 3 of the Religious Endow- 
ments Act, 1863, and against the superintendent of 
a temple, for their removal from the committee and 
from the office of superintendent, respectively, 
was dismissed by the District Judge. , Pending the 
appeal, the 1st defendant died, and his adopted 
son was brought on the record as a party by the 
plaintiffs. Subsequently, a new committee was ap- 
pointed and added also as a party, and the appeal 
was proceeded with against the adopted son, 
the superintendent and the new committee : Held, 
that the relief against the 1st defendant was purely 
personal, and that the cause of action did not 
survive against his adopted son. Held , also, that 
the members of the new committee should not 
have been added as parties respondents. Kashi 
v. Sadasiv Sakharam Shet, I L R 21 Bom. 229, 
referred to. Held, further, that tin suit could 
not be maintained as against the 2nl defendant 
alone, an 1 that the appeal, as now constituted, 
was incompetent. Bhima Rout v. Dasarathi 
Bass (1912) . . I. Ii. R. 40 Calc. 323 

PARTITION. 

See Civil Procedure Code, 1908, s, 47 

I. L. R. 35 All. 243 

See Civil Procedure Code, 1908, 

0. XX, R. 18 I Ii. R. 35 All. 159 

See Hindu Law — Joint Family. 

I. Ii. R. 35 All. 543 

See Hindu Law — Partition. 

I. Ii. R. 35 AIL 41, 337 

See Partition Act (IV of 1893). 

See Transfer of Property Act (IV 
of 1882), s. 52. 

I. E. R. 37 Bom. 427 


PARTITION — contd. 

See United Provinces Land Revenue 
Act (III of 1901) ss. 107, 111. 

I Ii. R. 35 All. 527 

See United Provinces Land Revenue 
Act (III of 1901), ss. 107, 111, 112. 

I. Ij. R. 35 All. 548 

See United Provinces Land Revenue 
Act (III of 1901), ss 111, 112, 233(&). 

I. Ii. R. 35 All. 126 

suit for — 

See Civil Procedure Code (Act V of 
1908), s 11 . I. L. R. 37 Bom. 307 

See Hindu Law — Alienation 

I. Ii. R. 40 Calc. 966 

1. — Consideration — 

Bond fide claim fo) separate allotment for marriages 
of one brother's daughters — Agreement at or before 
partition to allot — Execution of promissory notes 
by each brother for his share of the amount — Previous 
suit for partition — Subsequent suit on promissory 
note — S 43, Civil Procedure Code {Act XIV of 
1882), no bar — Causes of action distinct. An agree- 
ment made between parties to a partition, by 
which one brother was to pay money for the mar- 
riages of his brothers’ daughters, whether it is 
made before the partition and subsequently em- 
bodied m the deed of partition or made at the time 
of partition, is a ' enforceable contract, as the 
agreement by the father of the daughters to other 
terms of the partition is sufficient consideration. 
A claim at the time of partition for the allotment 
of a separate sum of money out of the general 
funds for the performance of marriages of the 
daughters of one of the brothers to a partition, 
is not altogether unfounded according to Hindu 
law Even otherwise an agreement so to allot 
would be binding on the persons agreeing as one 
of the terms of a bond fide compromise constituting 
a settlement between the members of a family, if 
there was a bond fide claim for the same at the time 
of partition. If an agreement so to pay a certain 
sum made by the other brothers at the time of 
partition becomes split up into various agreements 
by the execution of separate promissory notes 
by the other brothers, each for his share, the ob- 
ligation to pay the amounts of the promissory 
notes is distinct from the obligation to observe 
the other terms of the partition ; so that a suit 
first brought for partition against all the brothers 
(s. 43, Civil Procedure Code, Act XIV of 

1882), does not bar the institution of a subse- 
quent suit for the sum due from one of the brothers 
under the promissory note. “ Cause of action,” 
meaning of, explained. Nann v Raman, I. L. R. 
16 Mad. 336, Sesha Ayyar v. Krishna Ayyangar, 
I. L. R. 24 Mad. 96, Vmed Dholchand v. Pir Sahib 
Jwa Miya, I. L. R. 7 Bom. 134, Sundar Singh v. 
Bholu, I. L. R . 20 All. 322 , and Moro Raghunath v 
Balaji Trimbak, I. L. R. 13 Bom. 45, followed. 
Appasami v. Ramasami, I. L. R. 9 Mad. 279 , and 
Shanmugam Pillai v. Syed Gulam Ghose, I. L. R. 27 
Mad. 116, distinguished. Preonath Maker ji v. Bish- 
nath Prasad , I. L. R. 29 AIL 256 , dissented from. 
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PARTITION— contd. 

Per Ctjriam * If several promissory notes are exe- 
cuted for portions of the same debt, each promis- 
sory note creates a cause of action, and this would 
be so even if it be assumed that a suit might be 
instituted for the whole debt on the original cause 
of action. Anantanarayana Iyer v. Savithri 
Ammal (1913) . . I. L. R. 36 Mad. 151 

2, Partition , suit 

for — Mispinder of causes of action and 'parties — 
Prejudice — Res pidicatu amongst co-defendants — 
Civil Procedure Code ( Act V of 1908), s. 11. A 
suit for partition determines the shares of the 
co -sharers amongst themselves, and each co- 
sharer, whether plaintiff or defendant, demanding 
a separate block for himself may prove his share 
and get a block for himself. Where the causes 
of action in respect of different items of property, 
the subject-matter of a suit for partition, appeared 
to be different, and the parties concerned in the 
claim to one such item appeared to be less nume- 
rous than those concerned in the claim for the other 
item, the joining of them m one suit caused mis- 
joinder of parties and causes of action. But such 
misjoinder of causes of action and parties did not 
entitle the appellant (who raised this point m his 
written statement) to have the decree set aside, 
particularly as the misjomder had not prejudiced 
him, and as, if the two separate suits had been 
brought on the separate causes of action, they 
would probably have had to be tried together. 
Where a co-sharer of the present plaintiff had sued 
to have his title declared to a taluk and the plaintiff 
and the defendant appellant had been made co- 
defendants, and the decision was that there had 
been a binding private partition confining the 
interests of each co-sharer to the allotment received 
by his or her predecessor and that that was not 
merely an informal division for convenience of j 
possession . Held , that, though the question of a | 
previous partition was one which not only might j 
and ought to have been, but actually was made I 
the ground of defence in the former suit within the 
meaning of s II, Expln IV, Civil Procedure Code, ' 
and though the present plaintiff was acting m that j 
suit in the same mterest as her cousin, it was 
impossible to hold that in the suit m which she and ! 
the appellants were co -defend ants there was a 
conflict of mterest between them, and that the 
judgment defined their rights and obligation inter 
se. The case accordingly did not come under the | 
rule relatmg to res judicata among the defend- 
ants as laid down in Gurdeo Singh v. Chandnka 
Singh , I. L. R. 36 Calc . 193. Saroda Prosad Roy 
Chaudhury v. Kailash Bashini Guha (1912) 

17 o. W. N. 128 

3. s Partition amongst 

co-owners — Leasehold interest purchased m execution , 
allotted to one co-owne/) — Tenancy of the others , if 
subsists — Bengal Tenancy Act ( VIII of 1885), s. 12 
— Registration and notice, if necessary. Where, 
upon partition amongst co-owners, a share of a 
taluk purchased in execution on behalf of all the 
co-owners fell mto the share of one of them . Held, 
that the liability of the other co-owners to pay 


PARTITION* — concld. 

rent to the landlord of the taluk ceased. Prosunna 
Coomar Stngha v. Ram Coomar Ghose, I. L. R. 16 
Calc. 640, R. D. Mehta v. Godadhar Rai, I . L. R a 
37 Calc. 683 i 14 C. W. N. 83, Promatha nath v. 
Kalli Prasanna, I. L. R. 28 Calc. 744, referred to. 
S. 12 of the Bengal Tenancy Act, the operation 
of which is confined to transfers by sale, gift, or 
mortgage, does not apply to a case of transfer by 
partition which does not therefore require to be 
registered and notified as contemplated by s. 12. 
Ramdhone Dhur v. Sarup Chakra Sen (1912) 

17 C. W . N. 318 

PARTITION ACT (IV OP 1893). 

ss. 1, 2, 3 — Partition — Mortgagee 

rights m a revenue paying mahal — Application 
for sale by owneis of less than a moiety — United 
Provinces Land Revenue Act (III of 1901), s. 107. 
Mortgagee rights merely m a revenue-paying 
mahal do not fall withm the purview of the 
United Provinces Land Revenue Act, 1901, for 
the purposes of partition : consequently the pro- 
visions of the Partition Act, 1893, apply to the 
partition amongst co-owners of such rights. But 
an order for sale of the mortgagee rights under 
s. 2 of the Partition Act will not be valid un- 
less based upon the request of a party or parties 
mterested to the extent of one moiety or upwards. 
Banke Lal v. Shanti Prasad (1913) 

I. Ii. R. 35 All. 387 

PARTNER. 

liability of— 

See Trade-mark. 

I. Ij. R. 40 Calc. 814 

PARTNERSHIP. 

See Abkari Act (Bom. V oe 1878) y 
ss. 16, 43 . I. Ii. R. 37 Bom. 320 

— . Fresh agreement — 

Novation — Suit for an account on the footing of 
continuance of original partnership — Suit not 
maintainable . A testator appointed his widow 
as the guardian of his minor children and execu- 
trix (by tenor) of his will. On his death the widow 
consented to the retention of the testator’s share 
in a partnership business by the surviving partners 
and subsequently to a transfer of the same to- 
another business. In an action brought by one 
of the testator’s sons as administrator against 
the surviving partners for an account of all the 
assets of the testator at the time of his death re- 
tained, and employed by the defendants in their 
business . Held, dismissing the suit, that the 
testator’s widow was perfectly competent as his 
executrix to enter into the arrangement, which 
was a nevatio, with the surviving partners so as to- 
bind the estate, and the suit against the partners 
on the footing of a continuance of the original 
. partnership was not maintainable. Jamsetji 
! Nassarwanji v . Hirjibhai Naoroji (1912) 

I. Ii. R. 37 Bom. 15& 
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PARTNERSHIP ACCOUNT. 

suit for — 

See Limitation Act (XV or 1877). 

I. L. R. 36 Mad. 185 

PATILKI VATAN. 

See Vatan . I, L. R. 37 Bom. 81 

PATTA. 

— - Suit to enforce accep- 

tance of — Zamindari land converted into wet with 
Government water — Consideration , failure of — 
Enhancement — Rent Recovery Act ( VIII of 1865), 
s. 11. Certain dry zamidari lands were converted 
into wet by the use of water from a channel 
constructed and maintained solely by Government. 
Held, that there was no consideration for the 
zamindar to levy enhanced rent notwithstanding 
a stipulation for enhancement, should the land 
be cultivated as wet. The conditions laid down 
in the Rent Recovery Act (Mad VIII of 1865), 
s. 11, not being present, the zammdar was pre- 
cluded from levying enhanced rent. Srimatu 
Rajah Mallikarjuna Prasada Naidu v Sub- 
bayya (1913) . . . I If. R. 36 Mad. 4 

PENAL CODE (ACT XLV OF I860). 

s& 37, 302, 304. 

1. Murder — Culpable homicide not 

amounting to murder — Fatal assault with lathis by 
three persons acting m concert. Three persons, 
brothers, attacked with lathis a fourth, against 
whom they bore a grudge, and beat him with 
great severity, so that he died shortly after- 
wards. His skull was badly fractured, and 
numerous other injuries were inflicted upon him. 
It did not appear which injuries were caused 
by which of the assailants, but the evidence 
showed that they were actmg in concert and in- 
tended to cause such bodily injury as was likely to 
cause death. Held , that all three assailants were 
guilty of murder. King-Emperor v. Subbappa Chun - 
nappa, 15 Bom. L. R. SO 3, and King -Emperor v 
Kanhai I. L R 35 All 329, followed. Emperor 
v. Bhola Singh, I L. R 29 All 282, Queen-Empress 
v. Duma Bmdya, I L. R 19 Mad 483, Gouridas 
Namasudra v Emperor, I L R 36 Calc 659 , 
Empress v Dharam Rat, All Weekly Notes, (1887), 
236 , Dhian Singh v King -Emperor, 9 All. L J 
180, distinguished. Emperor v. Ram Newaz 
(1913) I. L. R. 85 All. 506 

2. Murder — Culpable 

homicide not amounting to murdei — Fatal assault 
with lathis by several persons acting m concert. 
Five men — members of the same family — 
assaulted an unarmed man and beat him with 
their lathis. They knocked him down and conti- 
nued beating him, with the result that he died 
then and there. Another man, who came to the 
rescue of the first, was also knocked down 
and beaten by the same five men with a similar 
result. Held, that all five men were m each case 
guilty of the oftence of murder, Dhian Singh v. I 


PENAL CODE (ACT XLV OF I860)— 

contd. 

ss. 37, 302, 304 —concld. 

King-Emperor , 9 All. L. J 180, dissented from. 
Emperor v. Hanttman (1913) 

I. L. R. 35 All. 560 

s. 90 — £ Consent' obtained on misre- 
presentation, illegal — Penal Code (Act XLV of 
1860), s. 366 — Kidnapping a girl with such con- 
sent obtained from guardian. The offence of kid- 
napping consists in taking or enticing a minor 
out of the keeping of the lawful guardian of such 
minor without the consent of such guardian. 
If a minor is taken with the consent of the guardian 
and subsequently married improperly without 
the consent of the guardian to any person, such 
improper marriage would not by itself amount 
to kidnapping. A consent given on a misrepre- 
sentation of a fact is one given under a misconcep- 
tion of fact within the meaning of s. 90, 
Indian Penal Code, and as such is not useful as a 
consent under the Penal Code. A misrepresen- 
tation as to intention of a person (m statmg the 
purpose foi which the consent is asked) is a mis- 
representation of a (l fact ” within the meanmg 
of s. 3 of the Evidence Act. Per Curiam: 
Equally useless as a defence is a consent obtained 
by a fraud or coercion. R v. Hopkins, Car. & 
Mar. 254, followed. Re Jaladu (1913) 

I L. E. 36 Mad. 453 

ss. 141, 143, 148, 326 — Rioting — 

Maintaining a right, lawful common object — ‘En- 
forcing a right,’ meaning of. The complainant’s 
party without the permission of the petitioners con- 
structed a dam across a pyne exclusively belonging 
to the petitioners who had obtained an injunction 
from the Civil Court restraining the complainant’s 
party from interfering with the petitioners in their 
use and occupation of the pyne. The petition- 
ers in attempting to cut the dam were opposed 
by the complainant’s party two of whom were 
struck by the petitioners, and the petitioners 
were convicted of rioting and of causmg giievous 
hurt. Held, that after the Civil Court decree and 
mjuretion the petitioners could not be held to be 
enforcing a right within the meaning of s. 141 (4) 
and the presence of the complainant’s party m 
opposing the petitioners, was a criminal trespass 
which entitled the petitioners to a right of private 
defence. The phrase 4 to enforce a right 5 can 
only apply when the party claiming the right has 
not possession over the subject of the right and 
therein lies the distinction between 4 enforcing 
a right ’ and 4 maintaining a right ’ A party m 
possession is entitled to resist and repel an 
aggression and his action m so doing would be in 
the maintenance of his right. Ramnanean Pro- 
sad Singh v. The Emreror (1913) 

17 C W. N. 1132 

s 146 — Rioting — Dispute regarding 

possession of land — Title with accused — Lawful 
common object — Propriety of conviction — Right by 
private defence — Hwt Where the petitioners were 
convicted under ss 148, 323, 326, 329-149, Penal 
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PEJSTAIi CODE (ACT XEV OF I860)— 

contd. 

- s. 146 — concld. 

Cod©, some under one, some under all of the 
sections, the riot relatmg to a dispute m respect 
of possession of a plot of land, and the 
Sessions Judge in appeal found that the occur- 
ence did take place on the land m dispute and the 
accused took part in it, but that they were in fact 
entitled, to harvest and remove the crops grown 
on the disputed land, but the District Magistrate 
in his explanation pointed out that the findings 
of the Judge were not in accordance with the 
weight of the evidence, the High Court refused 
to go behind the findings of the Sessions Judge, 
and held that the conviction under ss. 148, 
326-149, Penal Code, could not stand ; and so far 
as the offence under s. 323 was concerned the 
accused did not m the circumstances of the case 
exceed their right of private defence. Jhalku 
Tewari v. King-Emperor (1913) 

17 C. W. N. 1081 

ss. 146, 147 — 

See Jury, trial by 

I. L. R. 40 Calc. 367 

s. 147— 

See Attachment. 

I. E. R. 40 Calc. 849 

ss. 147, 323— 

See Cumulative Sentences 

I. X,. R. 40 Calc. 611 

— s. 155 — Person not having 'property 

in land nor claiming interest therein if liable — 
Record of notecase if admissible. Where the peti- 
tioners were convicted under s. 155, Penal Code, 
and they had admittedly no property m the land 
in respect of which the riot took place, but their 
mother and the wife of one of them had interest 
therein, and the Sessions Judge in appeal relying 
on the evidence that the petitioners demanded 
Jcabuliyats from tenants, found that they were 
claiming an interest in the land althougn there 
was no evidence to prove that the petitioners 
demanded the Jcabuliyats for themselves : Held, 
that the finding that the petitioners were claimmg 
an interest in the land cculd not be supported 
and the conviction under s 155, Penal Code, must 
be set aside, That in the case under s. 155, Penal 
Code, the Magistrate should have excluded the 
record of the riot case. Pramotha Nath Ray 
Chowdry v. Kikg-Emperor (1913) 

17 C. W. 1247 

ss. 182, 211— 

See Criminal Procedure Code (Act 
V of 1898), s. 403 ( 1 ). 

I. Xi. R. 36 Mad. 308 

ss. 182, 193— Complaint — Statement 

made to the Magistrate as head of the police and 
not as a magistrate. P appeared before a District 
Magistrate and made a statement m which he 
accused a certain police officer of having beaten 
him, demanded a bribe of him, and locked him up 
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m the police howalat. He stated, however, that 
he did not wish to make a complaint, but only 
desired that an inquiry should be made. Never- 
theless the Magistrate examined P on oath, and 
subsequently, the charge havmg been found to 
be baseless, P was convicted under ss 182 and 
193 of the Indian Penal Code. Held, that mas- 
much as P had expressly stated that he did not 
wish to make a complaint, the statement must 
be taken to have been made to the District 
Magistrate not as Magistrate, but as head of the 
district police and the conviction, under s. 193 
of the Code could not be upheld. Emperor v. 
Phulel (1912) . .LI*. R. 35 All. 102 

s. 188— Order duly promulgated by 

public secant — Order forbidding persons to enter 
railway premises except for travelling . Held , 
that the public have a right to enter upon 
railway premises for many purposes other than 
travelling, and an older foi bidding persons to 
enter a railway station except for bond fide pur- 
poses of travelling would be an illegal order. 
In the particular instance, however, it did not 
appear that the order m question was issued by 
any authority which, supposing it to be other- 
wise legal, would have had power to issue it. 
Emperor v . Rama (1913) I. Jj. R. 35 All. 136 

ss. 193, 471 — 

See Sanction for Prosecution. 

1. Xi. R. 40 Calc. 584 

ss. 193, 511 — Couit — District Judge 

hearing election petition under s. 22 of the Bombay 
DistucI Municipalities Act (Bom. Act III of 1901) 
is a Court — False evidence before the District Judge 
— Sanction for prosecution — Criminal Procedure 
Code (Act V of 1898), s. 195. A District Judge 
hearing an election petition under the provisions 
of s. 22 of the Bombay District Municipalities 
Act (Bombay Act III of 1901), is a “ Court ” 
within the meaning of s, 195, cl. (b) of the Cri- 
minal Procedure Code, 1898. No prosecution for 
attempting to fabricate false evidence (ss. 193 
and 511 of the Indian Penal Code) before the 
District Judge can be instituted without having 
obtained sanction as required by s. 195 of 
the Criminal Procedure Code, 1898. Raghiibuns 
Sahoy v. Kolcil Singh, I. L. R. 17 Calc. 872 , fol- 
lowed. In re Nanchand Shivchand (1912) 

I. L. R. 37 Bom. 365 

s. 199 — Sanction to prosecute — 

Prosecution based on alleged false declaration — 
Declaration inadmissible m evidence. A declara- 
tion, before it can be made the foundation of a 
prosecution under s. 199 of the Indian Penal 
Code, must be one which is admissible in evidence 
and which the Court before which it is filed is 
bound or authorized by law to receive m evidence. 
Emperor v. Ram Prasad, (1912) 

I. Ii. R. 35 All. 58- 
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s. 211 — 

See Complaint, dismissal op 

I. It. R. 40 Calc. 444 

See Criminal Procedure Code (Act 
V of 1898), s. 250. 

I. L. R. 37 Bom. 376 

See Jurisdiction of Criminal Court 

I. X«.*R. 40 Calc. 360 

ss. 213, 214 — Screening offence — 

Restitution of property for screening offence — The 
offence screened must be shown to have been commit- 
ted before the screening could be punished. G gave 
certain jewellery to M by way of jangad. M pledged 
the same with S under circumstances which con- 
stituted such pledging an offence of criminal 
breach of trust The jewellery was later returned 
by S to G on the latter undertaking not to prose- 
cute M for the offence of criminal breach of trust. 
M was tried for the offence of criminal bieach 
of trust with regard to the jewellery and was ac- 
quitted. S and G were next tried for offences 
under ss. 213 and 214 of the Indian Penal 
Code, in that they offered and took restitution 
of property m consideration of screening an offence. 
The trying Magistrate convicted them of the 
offences charged, holding that for the purposes 
of their case M must be deemed to be guilty of the 
offejice of criminal breach of trust. On appeal : 
Held , acquitting the accused, that they could not 
be convicted of screening of the offence of criminal 
breach of trust, when the offence of criminal breach 
of trust had not been proved. Held , also, that 
under the circumstances the trying Magistrate was 
bound to proceed on the footing that no criminal 
breach of trust had been committed. Emperor v. 
Sanalal Lallubhai (1913) 

I Xi. R. 37 Bom. 658 

s 224 —Village Chowkidar if a police- 

officer — Escape from custody — Abetment. A Chow- 
kidar cannot be properly regarded as a police- 
officer within the terms of s. 59, Criminal Procedure 
Code, and escape from his custody is not an offence 
under s. 224, Penal Code. Purna Chandra Kundu 
v. Hachanali Chowkidar . 17 C. W. K. 978 

s. 297 — 

See Grave -yard. 

I. X.. R. 40 Calc. 548 

ss. 800, 825 — Murder — Grievous 

hurt — Common intention — Deadly assault with 
lathis on an unarmed person — Presumption. Four 
persons armed with lathis attacked and severely 
beat a fifth, who was unarmed, over a dispute 
about irrigation. The person attacked died m 
consequence of this beating, and it was found 
that he had received several severe blows on 
the head, the result of which was that the bones of 
the skull were broken to pieces, and also other 
injuries about the body, most of the injuries 
having probably been inflicted whilst the person 
attacked was on the ground ; but the evidence did 
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not disclose which of the assailants caused which 
of the injuries. Held , that all four assailants were 
properly convicted of murder under the fourth 
clause of s. 300 of the Indian Penal Code, 
and that the inference was not justified that the 
common intention of the assailants was not more 
than the causing of grievous hurt. Emperor v. 
Kanhai (1912) . . I. Xi. R. 35 All. 329 

s 379 — 

See Criminal Procedure Code (Act 
V of 1898), ss. 397, 123. 

I. X,. R 37 Bom. 178 

s. 406 — 

See Criminal Procedure Code, s. 179. 

I. IiTR 35 All. 29 

ss. 406, 408 — Criminal breach of 

trust — Water worlcs inspector misappropriating water 
— Money realized as water-tax not credited to the 
municipality. Where a municipal water works 
inspector, being the lessor of a house within muni- 
cipal limits, had such house connected with a 
mumcipal water mam and accepted a yearly pay- 
ment as water -tax from his tenants, but neither 
informed the municipal board that the connection 
had been made, nor credited to the board the 
money which he received as water-tax from his 
tenants, it was held that he was properly convicted 
under ss. 406 and 408 of the Indian Penal 
Code, whether or not he might have been punish- 
able under the United Provinces Water Works 
Act, 1891. Emperor v. Bimala Charan Roy 
Q913) . . . . I. X.. R. 35 All. 361 

- ss. 408, 477A — 

See Charge . I, X*. R. 40 Calc. 318 

s. 411 — 

See Dishonestly receiving Stolen 
Property . I. X*. R. 40 Calc. 990 

. ss. 411, 414 — Dishonestly receiving 

stolen property — Assisting m the concealment of 
stolen property — Government currency note , received 
m the course of business — Jurisdiction. Where 
a Government currency note of the value of 
Rs. 1,000 was traced seven months after the loss to 
a shroff who carried on business in Bombay and 
through whose hands currency notes would find 
their way m the course of business, though he could 
not name the person from whom he had received 
the currency note • Held , on a complaint under 
ss. 411, 414 of the Indian Penal Code, that the 
Chief Presidency Magistrate was right m refusing 
to issue process. Ram Chandra Saha v. Hali 
Meah Haji Abdullah (1913) 

17 C. W. IN*. 1129 

SS. 415, 417 — Attempt to cheat — 

Dishonest intention — Facts proved not sufficient to 
support conviction — Evidence gone into m revision + 
Where according to the Rules regulating the levy 
of octroi on certain goods brought within the Sam- 
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balpur Municipality, the goods had to he presented 
in bulk at the exit station out-post with an 
application for a pass in a prescribed form, such 
application being in the ordinary course handed 
by the applicant or his agent to the out-post 
mohurer who made it over to the daroga whose 
duty it was to check the application and to certify 
the description and quantity of the goods actually 
presented and then tohnake out the chalan or pass 
which had to be signed by the mohurer, and one 
of the Rules provided that a municipal member 
must attest the check at the exit station out-post 
and m the absence of such attestation the exit 
mohurer shall not sign the chalan , and another 
Rule provided that the absence of the mohurer’s 
signature on the chalan is one of the reasons for 
which an application for a refund of duty allowed 
in certain cases should be rejected ; and where on a 
certain day the petitioner at the request of the 
daroga consented to act as Municipal member 
at the out-post in respect of goods brought there to 
be passed through and among such goods brought 
to the out-post were some cartloads of goods be- 
longing to the petitioner’s firm, and m the appli- 
cation for a pass m respect of these goods which 
was not signed by the petitioner himself but in 
which his name was written by a gomasta (which 
application according to the case for the 
prosecution the petitioner himself handed to the 
daroga with whom he was in collusion), the goods 
were entered as 460 bags of linseed and 40 bags of 
rice but as a matter of fact only 230 bags of linseed 
were actually brought to the out-post and accord- 
ing to the evidence of the daroga the petitioner 
assured him that he would make good the deficiency 
on the” following day ; and it was found that the 
petitioner was cognisant of the application, of the 
details therein entered and of the number of bags 
brought to and passed through the out-post but 
the petitioner did not attest the check in respect 
of his own goods and did not attempt to induce 
the mohurer to sign the chalan (which the mohurer 
in fact did never sign), nor did he do anything fur- 
ther to carry out the purpose imputed to him, and 
made no attempt to obtain a receipt for 500 bags 
as representing the number actually passed through 
the out-post, and on the next day when he tried 
to send goods to the railway station some of his 
carts were intercepted and prevented from reaching 
the railway station by the municipal authorities. 
Held, that the facts proved were not sufficient to 
support the conviction of the petitioner for an 
offence of cheating. The evidence on the record 
fell short of the evidence required to prove dis- 
honest mind or dishonest purpose on the part of 
the petitioner. Birjraj Marwari v. The Kutg- 
Emperor (1912) . . . 17 C. W. N. 294 

ss. 457, 511 — House-breakinq — At- 
tempt — Burglars digging a hole in a wall but not 
boring it through owing to interruption by third 
persons. The accused dug a hole in the wall of the 
complainant’s dwelling ^house, during the night, 


PENAL CODE (ACT XLV OF I860)— 

contd. 

ss, 457, 511 — concld. 

with intent to complete that hole in order to make 
their entry into the house through it ; and, having 
so entered, to commit a theft in the house. In 
fact, the hole was not completed in the sense that 
it did not completely penetrate from one side of 
the wall to the other, as the accused were inter- 
rupted before they could complete it. The ac- 
cused were on these facts convicted by the trying 
Magistrate of the offence of attempting to commit 
house-breakmg by night. On appeal, the Sessions 
Judge reversed the conviction and acquitted the 
accused on the ground that the accused’s acts 
did not amount to an attempt to commit house- 
breakmg, but only to a preparation. . The Govern- 
ment of ' Bombay having appealed against the order 
of acquittal : Held , setting aside the order of 
acquittal, that the accused’s acts did in law amount 
to an attempt, for the actual transaction, the dis- 
tinct overt act, was begun and carried through to a 
certain point but was not completed by reason of 
the accused’s being interrupted Emperor v . 
Chandkha Salabatkha (1913) 

I. L. R. 37 Bom. 553 
ss. 463, 467 — Forgery — Forgery com- 
mitted to conceal fraud already committed. A 
Kulkami misappropriated certain moneys which 
the rayats had paid to him as irrigation cesses. 
Some time afterwards, he forged certam receipts 
purporting to come from the Government treasury 
for those moneys, with the object of concealing 
the misappropriation. The accused helped the 
Kulkami m the forgery, by forging the signatures 
on the receipts He was paid Rs. 25 for the work. 
The accused was, on these facts, charged with the 
offence jof forgery. The Sessions Judge acquitted 
the accused on the ground that s 463 of 
the Indian Penal Code penalised the making of 
a false document, only if it was made ( inter aha ) 
“ with intent to commit fraud or that fraud 
may he committed,” whereas no such intent could 
be ascribed where the fraud had already been fully 
committed. The Government of Bombay appealed 
against the order of acquittal : Held, settmg 
aside the order of acquittal, that the accused had 
committed forgery, although it was effected in 
order to conceal an already completed fraud. 
Loht Mohan SarJcar v. Queen-Empress , I. L. B. 
22 Calc . 313, Emperor v. Bash Behan Das, I. L. B. 
35 Calc. 450 and Queen-Empress v. Sabapati, 
I L B 11 Mad. 411 followed. Empress of India v. 
Jiwanand , I. L. B. 5 All. 221 , Empress v. Mazhar 
Hussain , I. L. B 5 All. 553 , and Queen-Empress 
v Girdhari Lai, I. L. B. 8 All . 653, dissented from. 
Emperor v. Balkrishea Waman (1913) 

I. L. It. 37 Bom. 666 

ss. 463, 471 — cc Using” definition 

of — Crimtndl Procedure Code (Act V of 1898), 
ss. 17 and 531 — Jurisdiction — Commitment to 
Court , not possessing jurisdiction , bad — Transfer . 
A forged document was produced in Court in 
obedience to an order of the Court Held, that the 
production did not amount to using the document 
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as genuine. An involuntary production of a 
document in Court cannot be said to amount to a 
use of it. The expression “using a document” 
is apparently used in the sense of its being put 
forward in some way for one of the purposes men- 
tioned in s. 463, Indian Penal Code. Although 
by virtue of s. 531, Criminal Procedure Code, 
an order in an inquiry made by a Magistrate not 
having local jurisdiction, will not be set aside 
unless there is in fact a failure of justice, yet when 
a committal is made by such a Magistrate to a 
Court of Session which has no jurisdiction to try 
the ease under s 177, Criminal Procedure 
Code, such commitment is illegal The High 
Court has no power to transfer a case thus commit- 
ted to a Court not having jurisdiction to another 
Court having jurisdiction. The commitment must 
be quashed. Assistant Sessions Judge, North 
Aecot v . Ramammad (1913) 

I Ii. R. 36 Mad. 387 

ss. 464, 465, 467 — Criminal Procedure 

Code (Act V of 1898), ss. 221, 222 , 223, 342— 
Making a false document — Forgery of valuable 
security — Falsification of 'part of a document which 
is surplusage — Evidence — Onus — Defect m charge 
— Omission to set out intention in charge Where 
the accused was convicted of havmg forged 
akabuliat executed by himself m favour of 
his landlord C. B whose name appeared on 
the document as a witness and there were 
two other witnesses to the document, and it 
was admitted that the accused who was an 
illiterate man did not “ make the false document ” 
himself, and it was not established that the inten- 
tion of the accused was to fraudulently bmd the 
landlord by his alleged signature as witness, and 
the case for the defence was that it was not the 
landlord C. B. who signed the name as witness 
but another person of the same name, and the 
Sessions Judge held that the onus was on the 
defence of showing that this C. B , whose name 
appeared on the document, was a real person 
and signed the deed, and where the Sub-Regis- 
trar who registered the document and held an 
enquiry m connection therewith and saw with his 
own eyes that the accused was in possession of 
the land covered by the document gave evidence 
of that fact, but the Sessions Judge held that his 
statement was not evidence Held, that a charge 
of forgery cannot lie against a person who was 
not the writer of the forged document or who did 
not sign the forged name Making a false docu- 
ment is one thing and causing a false document 
to be made is another One is an offence under 
s 465, Penal Code, the other is an act, at most, of 
abetment. The part of a document in order 
to come within the definition of false document 
must be dishonestly or fraudulently made, signed , 
sealed, or executed by the person who is charged, 
and it must be made with the mtention of causing 
it to be believed that such document or part of a 
document was made, signed, sealed, and executed 
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by or by the authority of a person by whom or 
by whose authority, he knows that it was not made, 
signed, sealed or executed. Even supposing that 
part of a document is false that part must have 
some material effect on the transaction. A mere 
surplusage would not invalidate a document. In 
the present case even admitting that the name 
of C. B. was a fictitious name it would not make 
the document a false document There being two 
other witnesses to the document besides C B., 
it could have no effect on the validity of the 
document whether this name was or was not fictiti- 
ous. If it was the intention of the accused that 
the document should be used in future as evidence 
that the landlord himself was a witness to it that 
might bring the case within the definition of fabri- 
cating false evidence for the purpose of being used 
in a judicial proceeding, or it might be a prepar- 
ation for the offence of cheating but certainly does 
not amount to forgery. Held, further, that the 
Sessions Judge was wrong in throwing the onus 
on the defence and in holding that the statement 
of the Sub-Registrar was not evidence. Haidar 
Ali Pradhanta v. The Emperor (1912) 

17 C. W. N. 354 

s. 471 — " Using,” definition of. The 

mere production of a document in obedience 
to the sommons of a Court cannot amount to 
“ using ” within the meaning of s. 471, Indian 
Penal Code. Assistant Sessions Judge , North 
Arcot v Ramammal, I. L. R 36 Mad 387, followed. 
Where a document having been produced upon an 
order of the Court the witness gives false evidence 
regarding it, such giving of false evidence cannot 
by itself be considered a fraudulent user of the 
document within the meaning of s. 471, 
Indian Penal Code A mere statement that a 
document is genuine does not amount to using it as 
genuine. Re Muthiah Chetty (1913) 

I. L.R. 36 Mad. 392 

ss. 471, 474 — Whether convictions 

under, can stand together — Forgery — User, whether 
mere filing in Court — Guilty knowledge , presump- 
tion of, if rises from mere filing of a document , 
being interested in establishing its contents The 
mere fact that a litigant is interested in estab- 
lishing the contents of a forged document filed 
by him in support of his case, does not raise 
the presumption that he filed it knowing 
it to be forged Where, however, the accused 
filed a forged document in support of his case but 
when the forgery was disco verd he fled away with- 
out prosecuting his case and without attempting 
to offer any explanation * Held, that his conduct 
was not consistent with his innocence and want of 
guilty knowledge The filing of a forged docu- 
ment as the basis of a plaint or as a necessary 
sequel to the pleas m the plaint, constitutes an user 
of it within s. 471, Penal Code, and it is incum- 
bent on the person using it to show that he filed 
the document in all good faith believing it to be 
genuine Ambica Prasad Singh v. Emperor , I. L . R. 
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35 Calc. 820 , referred to and explained. Convic- 
tions of offences under ss. 471 and 474, Penal Code, 
in respect of the same document cannot stand 
together. The two offences must be charged in the 
alternative. Queen v. Nuzur Ah,' 6 N W. P. 39, 
followed. Mobarak Ali v. The King-Emperor 
(1912) 17 C. W. N. 94 

ss. 482, 485, 486— 

See Trade-mark I. L. R. 40 Calc. 281 

s. 490— 

See Defamation. 

I. Ii. R. 40 Calc. 433 

— — Defamation — Absolute 

privilege , doctrine of, applicable under s. 499 — 
Accused, statement of, in course of judicial proceed- 
ings. A person charged with an offence was, on 
his trial, asked by the Magistrate what he had 
to say and m reply made a statement defama- 
tory of one of the prosecution witnesses : Held, 
that the statement was absolutely privileged 
and that he was not liable to be punished in 
respect thereof for an offence under s. 499, 
Indian Penal Code. Although the English 
doctrine of absolute privilege is not expressly 
recognized m the section it does not neces- 
sarily follow that it was the intention of the 
Legislature to exclude its application from the law 
of this country. In re Venkata Reddy (1913) 

I. D. R. 36 Mad. 216 

PENALTY. 

See Companies Act (VI op 1882) s. 74 

I. L. R. 35 All. 173 

See Contract Act, s. 74. 

I. Ii. R. 36 Mad. 229 

PENSIONS ACT (XXIII OF 1871). 

See Civil Procedure Code (Act V of 
1908), s. 9, Sch. II, s. 20. 

I. L. R. 37 Bom. 442 

• s. 4 — Collector — Certificate of Collector 

— Civd Court — Jurisdiction — Suit for declaration 
for share m cash allowance — Deshpande Kulkarm 
Vatan. The plaintiffs sued for a declaration 
that they weie owners of a share m the 
Deshpande Kulkarni Vatan which consisted of a 
cash allowance paid annually from the Government 
Tieasury They did not produce a certificate 
from the Collector as required by s 4 of the 
Pensions Act (XXIII of 1871). Held, that the 
suit in the absence of a certificate from the Collec- 
tor could not be entertained in a Civil Court owing 
to the provisions of s 4 of the Pensions Act, 
1871, inasmuch as the suit was clearly one relatmg 
to a pension or grant of money conferred by the 
British Government. Babaji Han v. Rajaram 
Ballot, I . L . R. 1 Bom . 75, followed. Govind Sita- 
ram v. Bapup Mahadeo, I. L. R. 18 Bom. 516, 
distinguished. Dwarkanath Amrit v. Mahadeo 
Balkrishna (1912) . I. L. R. 37 Bom, 91 


PENSIONS ACT (XXIII OF 1871 )— concld. 

s 4 (iii) — No distinct grant of land 

revenue — Section , no bar — Hereditary Village 
Offices Act ( Madras Act III of 1895), s 21, in “ any 
claim to recover emoluments of an office ,” meaning 
of — Regulation VI of 1831 — No 'jurisdiction for 
Revenue Courts to decide what are emoluments or to 
decree possession — Res judicata. S 4 of the 
Pensions Act (XXIII of 1871) is a bar to a civil 
suit only where the Court is able to hold that 
there was distinct grant of the land revenue 
itself, and where there is nothmg to show that m 
the hands of Government before the grant of the 
mam, the land was treated as liable for the pay- 
ment of land -revenue or that the Government 
intended to split up its ownership into melvaram 
and kudwaram or to make a distinct grant of the 
land -revenue , s 4 of the Pensions Act cannot 
have any application with reference to a suit for 
the recovery of such land alleged to have been 
granted as mam. Her Highness Mathu Sn Jei- 
jamba ; Bai Sahib v. Secretary of State [Appeal No. 
10 of 1908) explained and followed. The words 
‘‘any claim to recover the emoluments of an office.” 
The Madras Hereditary Village Offices Act (Madras 
Act III of 1895), s. 21 can only mean a claim to 
recover what in fact are the emoluments of an 
office or possibly what are claimed by the plaintiff 
to be the emoluments of an office, and cannot by 
any rule of construction be extended to include a 
claim to recover what the plaintiff denies to be the 
emoluments of an office but what the defendant 
alleges to be such emoluments. Kasiram Narasim- 
hulu v. Narasimhulu Patnaidu, I. L. R. 30 Mad . 126 T 
explained and distinguished. Under Madras Regu- 
lation VI of 1831, which was repealed by Madras 
Act III of 1895, the Revenue Courts had no jurisdic- 
tion to decide what were the emoluments of an office 
or to declare possession against a person alleged 
to be a trespasser Hence neither s 21 of 
Act III of 1895 nor Regulation VI of 1831 is bar 
to the suit. Ravutha Koundan v. Muthu Koun- 
dan, I. L. R . 13 Mad 41, referred to. Therefore a 
decision under the Regulation VI of 1831 cannot 
operate as res judicata with reference to a suit for 
lands in a civil Court. Secretary of State v. 
Subbarayudu (1913) . I. L. R. 36 Mad. 559 

PERJURY. 

Sanction for pi oseculion 

— Criminal Procedure Code (Act V of 1898), s. 195 — 
Conditional sanction . A sanction to prosecute for 
perjury given under s 195, Criminal Procedure 
Code, cannot be conditional. Re Mttneyya (1913) 
I. L. R. 36 Mad. 471 

PERPETUITIES. 

See Will . I. L. R. 40 Calc. 192. 

PERSONAL DECREE. 

See Charge . I. L. R. 36 Mad. 493* 

PERSONA DESIGNATA. 

See Naikins . I. L. R. 37 Bom. 116* 
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PERSONAL LIABILITY. 

See Foreign Judgment. 

I. L. R. 86 Mad. 414 

PETROLEUM. 

— — Keeping in possession 

a quantity exceeding the maximum allowed by law — 
Liability of a licensee for the acts of his servant or 
agent m the absence of finding of guilty knowledge 
on his own part — Petroleum Act ( VIII of 1899), 
ss . 11 and IS (a). A licensee is not, in the absence 
of a finding by the Court that he knew that more 
than 500 gallons of petroleum weie being trans- 
ported at one time on his license, and that he 
allowed the same to take place with such know- 
ledge by his servant, criminally liable, under ss. II 
and 15(a) of the Indian Petroleum Act (VIII of 
1899), for the acts of the latter done in contraven- 
tion of the law. Though the Act provides a perso- 
nal penalty, the only person that can be punished 
is the one who keeps petroleum, or carries it about 
or puts more than 500 gallons at one place. 
Ganfat Rai v. Empebob (1912) 

I. L. R. 40 Calc. 356 

PETROLEUM ACT (VIII OE 1899). 

ss. 11, 15(a) — 

See Petboleum I. L. R. 40 Calc. 356 

PILGRIM -BUSINESS. 

profits from — 

See Receives I. L. R. 40 Calc. 678 

PLAINT. 

amendment of — 

See Civil Procedure Code (Act V of 

1908), O. VI, b. 17. 

I. L. R. 36 Mad. 378 

rejection of— 

See Court-fee I. L R. 40 Calc. 615 

PLANTERS’ LABOUR ACT (MAD. I OE 
1903). 

ss. 24, 35 — Imprisonment for refusal 

to perform contract, extent of. Prosecutions and 
punishments under the Planters’ Labour Act 
(Madras Act I of 1903) cannot continue indefi- 
nitely. Only two terms of imprisonment may be 
awarded . once under s 24 and again once 
under s. 35. The refusal of a maistry or a 
labourer under s. 35 to perform his contract 
cannot be treated as a temporary refusal. Re 
Panga Maistby (1913) I. L. R. 36 Mad. 497 

PLEADER. 

See Bombay Regulation II of 1827, 
s. 56 . . I. L. R. 37 Bom. 354 

— If can compromise 

suit unless authorised by client — Scope of authority 
of. Although a pleader has no power to com- 
promise a suit unless he is specially authorised 
in that behalf, he can bind his client by an 


PLEADER — concld. 

admission upon a question of fact, provided that 
such question falls within the scope of the suit in 
which he has been retained. Bhutnath v. Ramlal, 
6 C. W. N. 82, Jagapati v. Ekambarn, I. L. R. 21 
Mad. 274, followed. Kower Naram v Sreenaih, 9 
W. R 485, Raj under v. Bijai Govmd , 2 Moo. I i 
A. 253, Hmga Lai v. Mansa Ram, I. L. R. 18 
All. 384, Venkata Nara Simha v. Bhasaya Karlu, 
I. L. R. 22 Mad. 538, Nando Lai v. Nistaram, /. 
L. R. 27 Calc . 428, Sivmfu v. Chelmsfmd, 1 F. 
<Ss F. 619 ; 27 L. J. Ex. 382, referred to. Digbijoy 
Ray v. Shaikh At a Rah am an (1911) 

17 C. W. N. 156 

PLEADER’S EEES. 

See Bombay Regulation II of 1827 

s 52 I. L. R. 37 Bom. 303 

PLEADERSHIP EXAMINATION 

— - Pleadership Examma - 

tion — Candidate — Examiners — Specific Relief Act 
( I of 1877), ss. 45, 46 — Mandamus — Discretion, 
In making an application under s. 45 of the Spe- 
cific Relief Act, the provisions of s. 46 must be 
strictly observed, and m dealing with such an 
application the principles applicable to a writ of 
mandamus should generally be followed Bank 
of Bombay v. Suleman Somji, I. L. R. 32 Bom. 466 r 
referred to. Provas Chandra Roy, In the matter 
of 1913) . . . I. L. R. 40 Cale. 588 

PLEADING. 

See Transfer of Property Act (IV 
of 1882), s. 52. 

I. L. R. 37 Bom. 427 

PLEADINGS. 

See Hindu Law — Widow. 

I. L. R. 35 All. 326 

1. Quoere : Whether 

a defendant who puts the plaintiffs to proof of 
a family usage alleged by them is precluded at a 
later stage from saying that he will not insist on 
the proof of usage but will accept the plaintiff’s 
case on the point. Hazari Mall Babu v. Abani- 
nath Adhurjya (1912) . 17 C. *W\ N. 280 

2. Plaint, amend- 

ment of, when should be allowed Amendment of 
a plaint for a claim should be allowed only where 
the claim has been omitted by a mistake or inad- 
vertence or for similar reasons, and not "deliber- 
ately. Bhuki Koer v . Ram Khelwan Pershad 
(1912) .... 17C.W. N. 311 

3. Change of case — 

Issues — Suit to set aside a deed of gift as fraudu- 
lent, failing, claim foi accounts of a share as from 
agent. Where on the eve of a contemplated 
pilgrimage to Mecca, M transferred her property to 
her nephew E by a deed of gift, and on the same 
date the latter executed a deed which provided 
that a fourth share of the properties thus con- 
veyed should remain m her possession during her 
life-time, and on her death should come into E’a 
possession . Held, that the fact that in a suit 



( 311 ) 


DIGEST OF CASES. 


( 312 ) 


PLEADINGS— concld. 

to set aside the deed of gift on the ground of fraud 
and misrepresentation which failed, a general 
issue as to whether E was liable to render an account 
to M was raised with reference to the whole pro- 
perty, would not justify the Court in passing a 
decree directing E to account for the profits of a 
4 as. share, on the footing of his being AT s agent 
m respect of that share Mahmuda Khatun 
Chowdhurani v Mohamed Elahadad Khan 
Pani (1912) . . . 17 C. W. N. 427 

PLEDGE. 

See Bailment . I. L. B. 37 Bom. 122 

POLICE ACT ( V OF 1861 AS AMENDED 
BY ACT VIII OF 1895). 

s. 15, el. (4) — 

See Punitive Police. 

I. L. B. 40 Calc 452 

POLICE PECULATIONS. 

See Procession 

I. L. B. 40 Calc. 470 

POLICE BEPOBT. 

See Cognizance 

I. L. B. 40 Calc. 854 

POLICY. 

See Transfer of Property Act (IV 
OF 1882 AS AMENDED BY Act II OF 
1900), s 130 

I. L. B. 37 Bom. 198 

POLITICAL BESIDENT AT ADEN. 

See Divorce Act (IV of 1869), s. 3 (2) 

I. L. B. 37 Bom. 57 

POSSESSION. 

See Petroleum. 

I. L. R. 40 Calc. 356 

suit for— 

See Mesne Profits. 

I. L. B. 40 Calc. 56 

POSSESSOBY BIGHT. 

— protection of, as against tres- 
passers — 

See Tree-Patta. 

I. L. B. 36 Mad. 148 

POWEB OF ATTOBNEY. 

construction of — 

See Letters of Administration. 

I. L. B. 40 Calc. 74 

PBACTICE 

See Assessors, examination of 

I. L. B. 40 Calc. 163 

See Attachment. 

I. L. B. 40 Calc. 105 
See Attorney and Client. 

I, L. B 40 Calc. 386 


PBACTICE — contd. 

See Bombay Regulation II of 1827,. 

s. 52 . . I. L. B. 37 Bom. 303 

See Book of Beferenoe. 

I L. B. 40 Calc. 898 

See Charge . I. L. B. 40 Calc. 168 

See Civil Procedure Code (Act V of 
1908), s. 97. 

I. L. B. 37 Bom. 480 

See Cognizance. 

I. L. B. 40 Calc. 854 

See Complaint, dismissal of. 

I. L. B. 40 Calc. 407 

See Criminal Procedure Code (Act V 
of 1898), ss. 248, 258, 345 

I. L. B. 37 Bom. 369 

See Criminal Procedure Code (Act V 
of 1898), s. 337, cl. (3). 

I. L. B. 37 Bom. 146 

See Criminal Procedure Code (Act V 
of 1898), ss. 397, 123. 

I. L. B. 37 Bom. 178 

See Criminal Revision. 

I. L. B. 40 Calc. 41 

See Interrogatories. 

I L. B. 37 Bom. 347 

See Jurisdiction I. L. B. 35 All. 63 
See Jurisdiction of Criminal Court — 
Fresh Proceedings. 

I. L. B. 40 Calc. 71 

See Letters of Administration. 

I. L. B. 40 Calc. 74 

See Limitation Act (XV of 1877), 
s 19, Son II, Art 148. 

I. L. B. 35 Calc 272 

See Mahomedan Law — Wakf. 

I. L B. 35 AIL 68 

See Eefund of Court-fee 

I. L. B. 40 Calc. 365 

See Sanction for Prosecution. 

I. L. B. 40 Calc. 423 
See Transfer of Appeal. 

I. L. B. 40 Calc. 259 

See Transfer of Property Act (IV 
of 1882), s. 52. 

I. L. B. 37 Bom. 427 

1. Appellate Court, 

duty of — Defective judgment — Omission to consi- 
der the defence evidence m a bad livelihood case — 
Criminal Procedure Code ( Act V of 1898), ss. 110 , 
118, 367 and 424 It is the duty of the Appellate 
Court, on an appeal from an order under ss. 110 
and 118 of the Criminal Procedure Code, to look 
mto the evidence for the^ defence, and after deal- 
ing with it to come to a decision thereon, notwith- 
standing that the counsel for the appellant has 
practically ignored it during his arguments. 
Fidoi Hossain v. Emperor (1912) 

I. L. B. 40 Calc. 376 
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PRACTICE —concld, | 

2. — Criminal Pro- 

ceedings — Special Leave to Appeal — Limit of 
jurisdiction. Leave to appeal from convictions 
and sentences on the grounds of alleged irregular 
conduct of the proceedings, misdirection to the 
Jury, and misreception of evidence refused, the 
case not coming within the principle as laid down 
in In re Lillet, 12 App. Gas, 459 . Clifford v . 
King-Emperor (1913) . L. R. 40 I. A 241 

3. Question of juris- 

diction arising before Magistrate must be decided 
by himself — Magistrate cannot invite District 
Magistrate' s opinion. While a Magistrate was 
trying a case, a question arose whether the accused 
was amenable to his jurisdiction The ^Magistrate 
felt himself doubtful on the question and he referred 
it to the District Magistrate for opinion. On 
receipt of the opinion, he directed the trial to pro- 
ceed before him * Held, that it was not competent 
to the Magistrate to seek the opinion of the District 
Magistrate m the way he did, but that he should 
finish the inquiry and complete the record by the 
reception of all evidence of relevant facts including 
the facts which bear upon the question of the 
accused’s amenability to a British Court’s jurisdic- 
tion, and then consider for himself the question of 
law arising on those facts. Emperor v. Abdul 
Rahiman (1912) . . I. I*. R. 37 Bom. 144 

4. Evidence — Defend- 

ant's right to offer evidence. Where the defend- 
ant appears and the plaintiff does not appear 
or offers no evidence when a suit is called on 
for hearing, the Court has no jurisdiction except 
to dismiss the suit for want of prosecution . the 
defendant is not entitled to have his evidence 
heard before the suit is dismissed. Ex parte 
Jacobson, L. R 22, Ch. D. 312, distinguished. 
Kesri Chand v. National Jute Mills Co. (1912) 

I. L. R. 40 Calc. 119 

PRE-EMPTIODN. 

Col. 

1. Custom 313. 

2. Right op Pre-emption. . .314 

3. Wajib-ul-arz . . . .314. 

See Civil Procedure Code, 1908, ss. 2, 
104, 148 . I. L. R. 35 All. 582 

See Civil Procedure Code, 1908, 0. 
XXI, r. 88 . I. L. R. 35 All. 296 

See Hindu Law — Joint Family. 

I. L. R. 35 All. 564 

1. CUSTOM 

Custom — Evidence — 

Sales to strangers unchallenged, as evidence nega- 
tiving custom — Mode m which such sales should 
be proved. Where the Court is trying the 
issue of the existence or non-existence of a custom 
of pre-emption, every instance of a sale to a 
stranger is material evidence which the Court ought 
to take into consideration and weigh when coming 


PRE-EMPTI ON — contd. 

1. CUSTOM — concldn 

to a conclusion on the issue. But a mere vague 
statement that there had been sales to strangers 
without the production of the sale deeds or 
certified copies thereof, and without some further 
details of the sale, is not sufficient to prove sales 
to strangers. Sewak Singh v. Girja Pande, 2 All. L 
J. 6, discussed. Janki Misir v. Ranno Singh, 
(1913) . , . . . I. L. R. 35 All. 472 

2. RIGHT OF PRE-EMPTION. 

— Subject-matter of suit 

re-sold at advanced price — Second sale subject to 
right of pre-emption m respect of the first. A house 
in the city of Benares subject to a customary right 
of pre-emption was sold for Rs. 1,150. The vendee 
resold it shortly afterwards to the defendant for 
Rs. 4,000. Held, on suit brought to pre-empt 
the property at the original price of Rs. 1,150, 
that the second sale was subject to the right of 
pre-emption and the pre-emptor was only bound 
to pre-empt the first sale, making the subsequent 
vendee a party to the suit so as to bmd him by the 
proceedings. Kamta Prasad v. Mohan Bhagat, 
I. L. R. 32 All . 45, referred to. Khettar Chan- 
dra Basu Mallik v. Nabin Kali Debi (1913) 
I. L. R. 35 All. 385 

3. WAJIB-UL-ARZ. 

1. Wajib-ul-arz — 

Partition of village into several mahals — Dastur 
dehi, relating to whole village — Suit by co-sharer of 
one mahal against co-sharer of another mahal 
on ground of nearness in relationship to vendor . 
The dastur dehi of a village divided into several 
mahals, but which nevertheless was held to be 
applicable to the whole village, and to represent an 
arrangement come to by the co -sharers in the 
village amongst themselves, provided, as to 
pre-emption, as follows : — “If a co-sharer wants 
to sell his share, he must sell first to near co -sharers, 
then m the patti, then in the mahal, then in the 
village.” Held, that the effect of this clause was 
to give to a co -sharer in one mahal, who was a 
relation of the vendor, a preferential right of 
pre-emption over a co-shaier in another mahal 
who was not a relation. Yad Ram v. Cheda Lal 
(1913) . . . . I, li. R. 35 AIL 478 

2. — Wahib-ul-arz — 

Co-sharer m path and co-sharers m mahal — Fic- 
titious conveyance of share m path to latter — Alleged 
previous offer to plaintiff — Witnesses found to 
have deposed falsely as to part, if to be believed as to 
other parts — Party not coming forward to contra- 
dict positive evidence of opponent as to matters within 
his personal knowledge, if may succeed. Plaintiff 
being a co-sharer in the path sued for pre-emption, 
and the defendants who were only co -sharers 
in the thok or mahal resisted his claim on the 
grounds, (i) that they had by a prior convey- 
ance acquired a share m a path, and (ii) that the 

] plaintiff had refused the offer of the defendants’’ 
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PRE-EMPTION — concld 

3. WA JIB -UL- ARZ — concld. 

vendor to sell the property to him : Held , that 
the reasons given by the High Court for holding 
in reversal of the first Court that the prior con- 
veyance did not represent a genuine transaction 
and was fabricated with a view to defeat the claim 
for pre-emption which the plaintiff was about 
to bring, were cogent and decisive. The High 
Court also disbelieved the evidence adduced by 
the defendants to prove plaintiff’s refusal of the 
offer to him of the property by the defendant’s 
vendor on the ground that the witnesses were the 
same who spoke to the pnor conveyance, and one 
part of whose evidence had been found to be 
■distinctly false • Held , that it was open to the High 
Court to take this view, although there was one 
witness who did not depose to the deed and neither 
plaintiff nor other persons m whose presence the 
offer was stated to have been made, had come 
forward to contradict the defendant’s witnesses. 
The judgment of the High Court should not be 
treated in a piecemeal manner, and taken as a 
whole was correct. Mathura Prasad i \ Shaikh 
Muhammad (1912) . . 17 C. W. N. 981 

PRELIMINARY DECREE. 

See Bombay Regulation (II of 1827), 

s. 52 . . I. L. R. 37 Bom. 303 

See Civil Procedure Code, 1908, s. 97. 

I. L. R. 37 Bom. 480 

See Civil Procedure Code, 1908, 0. XX, 

r. 18 . . I. L. R. 35 All. 159 

— — - Findings on issues 

relating to misjoinder, limitation and 'jurisdiction — 
Drawing up a preliminary decree — Material irre- 
gularity m declining to do so . A Subordinate 
Judge in trying a suit gave his decision on issues 
relating to misjoinder, limitation and jurisdiction 
and directed the parties to adduce evidence rela- 
ting to accounts. He was asked to draw up a 
preliminary decree in accordance with his findings 
on the issues and having declined to do so . Held, 
that the Subordinate Judge committed a material 
irregularity in the exercise of his jurisdiction. 
The decision of the issues conclusively determined 
the rights of the parties regarding some matters 
in controversy so far as his Court was concerned, 
the decision on each of those issues was, therefore, 
sufficient to constitute a preliminary decree. Per 
Curiam : It is the duty of the Court, where it 
23 applied to after the passing of a preliminary 
decree, to have the decree drawn up so as to enable 
the party aggrieved to appeal. Bai Divali v. 
Shah Vishnab Manor das, I L. R. 34 Bom. 182 , 
referred to. Sidhanath Dhonddev v . Ganesh 
Govind (1912) . . I. L. R. 37 Bom. 00 

PRELIMINARY ENQUIRY. 

See Complaint, dismissal of. 

I. L, R 40 Cale.*444 


PRELIMINARY ORDER. 

defective, effect of— 

See Criminal Procedure Code, 1898, 
ss. 145, 435 to 439. 

I. L. R. 36 Mad. 275 

PRESENTATION. 

See Registration Act (XVI of 1908), 
s. 32 . I. L. R. 35 All. 72, 134 

PRESIDENCY TOWNS INSOLVENCY 
ACT (III OP 1909). 

.. ss. 0, 27, 30, 121 — Indian Insolvency 

Act {11 12 Viet, c. 21), s. 3 — Bombay Insol- 

vency Rules under Indian Insolvency Act, r. 
37 — Officer appointed by the Chief Justice under 
s. 6 of the Presidency Towns Insolvency Act 
— Attorneys' right of audience. The petitioner 
complained that in certain proceedings before 
the officer appointed under s 6 of the Presi- 
dency Towns Insolvency Act, namely, on the 
holding of the public examination of insolvents 
under s. 27 of the Act and the examination of 
persons summoned by the Court under s. 36, 
such examinations had been conducted by soli- 
citors. The petitioner submitted that, for reasons 
set forth in the petition, solicitors had no right 
of audience before the said officer, and petitioned 
the Chief Justice of the Bombay High Couit 
to form a Special Bench for the determination 
of the question whether any legal practitioner 
except counsel had the right to audience before 
the officer so appointed. Held, that attorneys of 
the High Court have a right of audience before the 
officer appointed by the Chief Justice m the exer- 
cise of the powers conferred upon him under s. 6 
of the Presidency Towns Insolvency Act. In re 
Advocate-General of Bombay (1913) 

I. L. R. 37 Bom. 404 

ss. 17, 128— 

See Insolvency . I. L. R. 40 Calc. 78 
ss. 52, 62, 64— 

See Sale of Goods. 

I. L. R. 40 Calc. 523 

PRESS ACT (I OF 1910). 

s. 3 Printing Press — Order to 

make deposit — Failure to make deposit — Liability — 
Deposit to be made within reasonable time. The 
Government of Bombay, on the 13th September 
1912, issued to the applicant a notice calling upon 
him under s, 3, sub-s (2), of the Indian Press 
Act, 1910, to deposit with the District Magis- 
trate of Kaira security to the amount of Rs, 3,000. 

It was served on the applicant on the afternoon 
of ^ the 28th September. On the 30th idem, 
which was a Monday, the applicant sent off 
by post letters to His Excellency the Governor 
and to the District Magistrate of Kaira, stating 
that he had closed down the press. On the 2nd 
October, the applicant sold the press, and had his 
declaration in respect of the press cancelled 
the next day. On the 5th October, proceedings 
were taken against the applicant, under s. 
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PRiiiSS ACT (I OP 1910)— concld. 

~ * s. 3 — concld, 

23 (1) of the Act, for keeping the press without 
making the deposit. He was convicted of the 
offence. The applicant having applied to the 
High Court : Held, that no limit of time having 
been given to the applicant within which to make 
the deposit ordered, the notice and s. 3 of the 
Indian Press Act, 1910, must be construed as 
meaning that the deposit ordered should be made 
within a- reasonable time. Held, also, that the 
inteival which elapsed between the afternoon 
of the 28th September and the 3rd October 
could not be reckoned as an unreasonable time. 
Emperor v. Fulchand Bapuji (1913) 

I. Ii. R. 37 Bom. 555 

PRESUMPTION. 

See Public Gambling Act (III op 1867) 

ss - 3, 4 . . I. L. R. 35 All. 1 

See Standard op Proof. 

I. L. R. 40 Calc. 898 
PREVENTION OP CRUELTY TO 
ANIMALS ACT (XI OP 1890). 

s * 3 — Whether the offence must be 

committed within sight of any person Prepara- 

tion of ‘ pin ' dye from cow's urine. Where 
it was found that the petitioner tortured 
his cows by depriving them of water and these 
cows were tied up where the sufferings of the 
animals could be witnessed by persons from the lane 
on which the house of the petitioner was situ- 
ated : Held, that the offence comes within the 
purview of s. 3 of the Prevention of Cruelty to 
Animals Act (XI of 1890) Misri Gope v. Abdul 
La tip (1912) . . . 17 C. W. N. 332 

PKEVENTION OP GAMBLING ACT 
(BOM. IV OP 1887). 

~ s. 4, els. (a), (c) — Place — Interpretation 
~~A chok having houses on all sides and approached 
ty a narrow lane . The accused were convicted 
under s 4 els. (a) and (c), of the Bombay Preven- 
J 10n of Gambling Act (Bombay Act IV of 
1887), for having the use of a place and keeping 
or using the same for the purpose of a common 
gaming house. The spot m qulstion -was small 
open space surrounded by houses on all sides 
and accessible only by a narrow lane on which 
was a sign-board pointing to the spot. The 
accused No. 1 was the lessee m occupation of the 
spot. The question for determination was whether 
the spot in question was a “ place ” within the 
meaning of s 4 of the Act • Held, that the 
spot m question was a place within the meamn® 
r inasmuch as it was a small area, 

limited by metes and bounds, surrounded on all 
sides by buildings, and appropriated for the busi- 
ness of betting by the accused No 1 becoming the 
lessee m occupation of it Emperor v. Fattoo 
Mahomed . . . I. L. R. 37 Bom. 651 

PRINCIPAL AND AGENT. 

See Account, suit for. 

I. L. R, 40 Calc. 108 


PRINCIPAL AND A GENT — contd 

L — Suit for declara- 

tion of title to the benefits of a decree — Maintainabili- 
ty of the suit Where an agent entered into a 
contract m his own name with a third party 
and brought a suit to recover damages for breach 
of the same and obtained a decree thereon, 
a suit, subsequently brought by the principal 
against the agent for declaration of title to the 
decree, was not maintainable. The principal, 
before the suit was brought by his agent, might 
have adopted the contract made by the latter, 
and sued on it ; but if he did so, he was bound to 
adopt the contract cum onere. Udell v Atherton , 
7 H. & N. 172, and Bristow v. Whitmore, 
9 H . L. C 391 , approved He might also have 
intervened at any stage m the action which had 
been commenced by his agent Sadler v. Leigh , 4 
Camp l95 t approved. Godhanram v. Jahar- 
mull Puglia (1912) . I. L. R. 40 Calc. 335 

2. — — Anen+'s death — 


Liability of legal representatives to lender accounts — 
Liability of agent's assets — Remedy of principal — 
Suit for damages — Onus — Limitation — Limitation 
Act 'IX of 1908), Sch I, Arts 89, 115, 120. The 
legal representatives of an agent cannot be called 
upon to render accounts to the principal in the same 
sense as the agent himself, as they cannot be 
required to explain matters of which they have no 
personal knowledge and to assist the principal 
m the investigation of the management of his estate 
of which they are ignorant The estate of the 
agent however continues to be liable and the 
remedy of the principal is to sue the representa- 
° r an ^ ° SS ma y have suffered by reason 
or the negligence or misconduct, misfeasance or 
malfeasance of his agent. The maxim actio per- 
sonalis montur cum persona would be no bar to an 
action where the act complained of was not a 
mere tort but was a breach of a quasi -contract, 
where the claim was founded on a breach of a 
fiduciary relation or on failure to perform a duty. 
Conchr v . Murneta. 40 Ch D. 543, Philips v. 
Homfray, 24 Ch D 439 , relied on. A claim by the 
principal against the legal representatives of the 
agent for money misappropriated by the agent 
and for damages for loss suffered by reason of the 
agent s^ negligence or misconduct is therefore 
maintainable— the suit being one not for accounts 
strictly so-called but for money payable to the 
pnnmpal by the representatives of the agent out 
ot the assets m their hands. Manmothonaih Bose 
v. Basonto Kumer Bose , I L. R 22 All. 332, relied 
on In such a suit, the burden will be on the plamt- 
m to prove his case Such a suit is not governed 
SL ii - 89 °. f the limitation Act, but by either 
Art. llo or Art. 120 Lawless v. Calcutta L. & S. 

Harender v. Admimstra- 
r- eneral, I. L R. 12 Calc. 357 , Bindraban v. 

V * 25 AV 5 ’ referred to. Kumeda 
mitof EALA v Asutosh Chattofadhava 

(1J12) 17 O. W. BT. 5 

2 

o, A * ; — m Death of agent — 

t ^ heS ° r may U conii ™ed against 

heirs. A suit for accounts brought against an 
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PRINCIPAL AND AGENT — condd. 
agent may be continued, on his death pending 
suit, against his legal representatives, Semble : 
A suit for accounts lies against the heirs of a 
deceased agent. Manmatha Nath Bose Mulhch v. 
Bosanta Kumer Bose Mullick , I. L. R. 22 All 332, 
doubted. Kumeda Char an v. Ashutosh , 16 C. L. J. 
282 , referred to. Bahadur Singh v . Basunta 
Kumar Roy (1913) . . 17 C. W. N. 695 

PRINTING PRESS. 

See Press Act (I of 1910), s. 3. 

I. L. R. 87 Rom. 555 

PRIOR AND SUBSEQUENT INCUM- 
BRANCES. 

See Civil Procedure Code, 1908, s. 11. 

1. 1*. R. 35 All. Ill 

PRIORITY. 

See Registration Act (XVI of 1908) 

s. 50 I. L. R. 35 All. 271 

PRIVATE INTERNATIONAL LAW. 

— Jurisdiction — Power of 

Foreign Court to sell debt which has arisen in 
British India — lex loci rei sitae. Where a pledge of 
movable property or of a debt is allowed by the 
law of the territory where the transaction took 
place, the Court of that territory has jurisdiction 
to sell the property m execution of its decree so 
as to pass a valid title to it, even if the property 
is situate outside of its jurisdiction. Ghanesham- 
lal v Bhansah, I . L. R. 5 Bom. 249 , distinguished. 
D’Coutha v. Ass an Kunhu (1913) 

I. L. R. 36 Mad. 1 

PRIVATE KNOWLEDGE. 

of facts by Judge — 

See Evidence . I. L. R. 36 Mad. 168 

PRIVILEGE. 

See Defamation — Statement by Ac- 
cused . I. L. R. 40 Calc. 433 

Se$ Limitation. 

I. L. R. 40 Calc. 898 

PRIVILEGE AGAINST COURT. 

See Instructions to Counsel. 

I. L. R. 40 Calc 898 

PRIVILEGE OP COUNSEL. 

See Limitation 

I. L. R. 40 Calc. 898 

PRIVY COUNCIL. 

See Land Acquisition Act (I of 1894), 
s. 54 . . I. L. R. 37 Bom. 506 

See Appeal to Privy* Council. 

See Privy Council, Practice of. 

1. Privy Council — 

Appeal, new case on — Practice. The hearing of 
the appeal being ex parte , the Judicial Committee 
refused to depart from the established practice 


PRIVY CO UN C1L — condd. 

of not allowing the appellant to make a new 
case based on grounds which were not urged in the 
Courts m India, were not specified in the petition 
to the High Court for leave to appeal, and were 
not suggested m the reasons contained m the case 
for the appellant Soni Ram v. Kanhaiya Lal 
(1913) . . . . 17 C. W. N. 605 

I. L. R. 35 All. 227 

2. Decision, incon- 

sistent — Binding character. The fact of a decision 
of the Judicial Committee being consistent with 
an earlier one, cannot affect its binding character 
and the High Court is bound to follow it. Madhu 
Sudan Mondal v. Radhira Prasanno Das. 
(1912) 17 C. W. N. 873 

PRIVY COUNCIL, PRACTICE OF. 

See Adoption . I. L. R. 40 Calc. 870 

See Limitation Act (XV of 1877), s. 19, 
Sch. II, Art. 148. 

I. L. R. 35 All. 227 

— - Appeal m criminal 

case — Case where some substantial and grave in- 
justice has been done — Conviction on partly inad- 
missible, and unreliable evidence — principles govern- 
ing interference with verdict of Criminal Court in 
India — Costs where appeal of accused person suc- 
ceeds. Special leave to appeal in a cr im inal case 
may be granted where “ by some disregard of the 
forms of legal process, or by some violation of the 
principles of natural justice, or otherwise, some 
substantial and grave injustice has been done.” 
In re Dillet, L. R. 12 A. C. 459 , per Lord Watson, 
followed. In this case in which the appellant 
had been tried with others and convicted of abet- 
ment of murder, and sentenced to death, their 
Lordships, in allowing the appeal, were of opinion 
that injustice of the kind above mentioned had 
been done, inasmuch as a vast body of inadmissible 
evidence, hearsay and other, had been admitted ; 
that when admitted it had been used to the grave 
prejudice^ of the appellant ; and that at the end of 
the hearing before the Judge of first instance 
there did not exist any reliable evidence upon 
which a capital conviction could be safely or justly 
based. Held, that under these circumstances 
whatever doubts their Lordships might have of the 
appellant’s mnocence, or whatever suspicions they 
might entertain of his guilt, or however great 
might be their reluctance to interfere with or 
overrule the decisions of the Indian Courts in 
Criminal matters, the conviction should not be 
allowed to stand Held, also, that this case was 
not one of disturbing the verdict of the Judge of a 
Criminal Court in India who having seen and heard 
the witnesses had believed them and founded his 
decision on their testimony ; it was the reverse 
of that, because in this case the Judge who saw 
and heard the witness upon whose evidence the 
conviction was mainly based, did not think his 
evidence so reliable that he could act upon it 
alone and had, therefore, ordered the discharge 
of the other accused implicated by it. Costs of a 
successful appeal were not allowed as against the 
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PRIVY COUNCIL, PRACTICE OP — concld. 

Crown. Johnson v. Bex, [1904] A.C. 817, 824, 
followed. Vaithinatha Pillai v Kino-Emperor 
(1913) . . . I. L. R. 38 Mad. 501 

PROBATE. 

See Hindu Law — Stridhan 

I. B. R. 40 Calc. 82 

See Limitation Act (IX op 1908) 
Sch. I, Art. 95 I. L. R. 37 Bom. 158 

See Succession Act (X of 1865), s. 244. 

I. L. R. 35 All. 448 

: Caveat, if may be 

entered, by widow of a predeceased son — Main- 
tenance of widow of predeceased son, if m^y be 
affected by probate proceedings — Obligation of the 
heir — Sufficient interest. Tlie widow of a prede- 
ceased son of the testator has in fact no interest 
sufficient to enable her to appear on probate pro- 
ceedings. Her right to maintenance will not be 
affected by anything that may take place on the 
hearing of an application for probate. Bai Pai vati 
v. Tarwadi Dolatram, I. L . B. 25 Bom. 263, dissent- 
ed from. Yamunbai v. Manubai , I. L. B. 23 Bom. 
608, approved. Bangammal v Echammal, I. L . B. 
22 Mad 305, followed. Seddeshury Das si v. 
Janardan Sarkar, I. L. B. 29 Calc. 557 ; 6 C. W. N. 
530, referred to. In the goods of Gobinda 
Chandra Babajee (1913) . 17 C. W. N. 1141 

PROBATE AND ADMINISTRATION 
ACT (V OP 1881). 

s. 23 — Grant of Letters of Administra- 
tion — Title to property if Court would go into, in 
granting administration — Practice. It is not the 
practice of the Court in its Testamentary and 
Intestate jurisdiction to go into questions of 
title in a application for the grant of letters of 
administration. The Court would not frame issues 
or go into evidence to decide as to who is entitled 
to the property. Letters of administration were 
ordered to be issued to the husband in respect 
of his deceased wife’s estate upon furnishing se- 
curity upon allegation in the husband’s petition 
that part of such estate was 'jautuka stndhan, 
although it was denied by his wife’s brother 
who enteied caveat, but did net apply for letters 
of administration himself. In the goods of Baghu- 
bar Hazam, 3 C W. N. cclxxvn, Baghunath Misser 
v. Musst. Pate Koer, 6 C. W N. 345, and Ochava- 
ram v. Dolatram, I. L. B. 28 Bom. 644, relied on. 
Nishi Kanta Chatterjee v. Ashutosh Muker- 
jee (1912) .... 17C.W.N. 613 

s. 50, Expl. (4). 

See Letters of Administration. 

I. X,. R. 40 Cale. 50 

s. 98 — 

See Administration 

L. R. 40 I. A. 236 

PROCEDURE. 

See Civil Procedure Code, 1908, s. 
47 . . I. L. R. 35 All. 243 


PROCEDURE — concld. 

See Civil Procedure Code, 1908, s. 
92 (1) . . I. L. R. 35 All. 98 

See Civil Procedure Code, 1908, O. V, 
RR. 1 AND 2 ; 0. IX, R. 13 

I. L. R. 35 AIL 163 

See Civil Procedure Code, 1908, 0. IX, 
r. 8 . . I. L. R. 35 All. 105 

See Civil Procedure Code, 1908, 0. 
IX, rr. 8 and 9 ; 0. XXII, RR. 3, 9. 

I. Ii. R. 35 AIL 331 

See Criminal Procedure Code, s. 125. 

I. L. R. 35 All. 103 

See Execution of decree. 

I. L. R. 35 AIL 119 

See Registration Act (XVI of 1908), 
ss. 31, 32, 52, 87 I. L. R. 35 All. 34 

See United Provinces Municipal Act 
(I of 1900), s. 187. 

I. L. R. 35 All. 460 

See Workmen’s Breach of Contract 
(XIII of 1859) . I. Ii. R. 35 AIL 61 

PROCESSION. 

Commissioner of Police 

— Orders prohibiting a public procession and a 
particular individual from joining it — Legality of 
such orders — Public notice of order, necessity of — 
Power of Indian Legislature to make police 
regulations regarding public processions — Calcutta 
Police Act (Beng. IV of 1866), ss. 62A (4), 102A— 
Calcutta Suburban Police Act (Beng. II of 1866), 
ss. 39A (4), 49A — Calcutta and Suburban Police 
(Amendment) Act (Beng. Ill of 1910), ss. 16 
and 31. Sub-s. (4) of s. 62A of the Calcutta 
Police Act and of s. 39A of the Suburban 
Police Act must be strictly construed. It 
empowers the Commissioner of Police, when he 
considers it necessary to do so for the preserva- 
tion of the public peace or public safety, to prohibit 
a procession or public assembly but not a particu- 
lar individual from taking part in the same. The 
sub-section does not require any public notice of an 
order passed thereunder to be given, within the 
meaning of ss. 102A of the Calcutta and 49A of the 
Suburban Police Acts. Semble : Indian Legisla- 
ture is competent to make police regulations of 
the kind in the interests of public peace and safety. 
Leakat Hossain v. Emperor (1913) 

I. L. R. 40 Calc. 470 

PROCLAMATION OF SALE. 

See High Court, Bombay, Civil Cir- 
cular 96, cl. (1). 

I. L. R. 37 Bom. 631 

irregularities in — 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 835 

PROFESSIONAL CONDUCT. 

See Bar Council, Resolutions of. 

I. L. R, 40 Calc. 898 


M 
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PROFESSIONAL CONDUCT OF COUN- 
SEL. 

See Limitation I. L. R 40 Calc. 898 

PROFESSIONAL ETIQUETTE. 

See Counsel, professional conduct 

of . I. L. R. 40 Calc. 898 

PROMISSORY-NOTE. 

— Acknowledgment — Deed , 

construction of — Unconditional undertaking and 
the document styled as promissory-note It is no 
doubt true that the question whether an instru- 
ment is a promissory-note or not should be judged 
by the words used, and the instrument must con- 
tain in words an unconditional undertaking to 
pay a sum of money, and it is not enough that the 
substantial effect of the instrument should be to 
make the executant liable to pay a sum of 
money. Held , that the following document where- 
in the executant not only made an uncondi- 
tional undertaking to pay but also styled it a 
promissory-note was a promissory -note and not a 
mere recital of a liability, and as such was not ad- 
missible in evidence for want of a proper stamp . 
“Promissory-note executed on ... in 
favour of ... by ... In the matter 
of the purchase of piece-goods by me from your 
shop on this date, the sum found due by me as 
per patty (list) is Rs. 600 . . . which sum 

I promise to you or to your order on demand with 
interest at 1^ per cent. To this effect ...” 
Tvrupathi Ooundan v. Rama Reddi, I. L.R . 21 Mad . 
49, Govind v. Balvant Rao , I. L.It 22 Bom. 986 , 
Horne v. Redfearn , 4 Bing. N. C. 433 , and White 
v. North, 3 Exch. 689, distinguished. Morris v. 
Lee, 92 E. R. 409, referred to. Karuthappa 
Rowthan v. Bava Moideen Sahib (1913) 

I. L. R. 36 Mad. 370 

PROOF. 

standard of— 

See Limitation. 

I. L. R. 40 Calc. 898 

Penal Code ( Act XLV 

of 1860), s. 147, s. 304 read with s. 149 — Prose- 
cution evidence mostly disbelieved — Hypothetical 
case made by the Court — Propriety of conviction. 
Where the Sessions Judge discarded almost m 
their entirety the accounts of the occurrence given 
- by the witnesses for the prosecution and substi- 
tuted a narrative of his own, founded for the most 
part on surmise and conjecture, and the story 
of the origin of the occurrence and the course of 
events as reconstructed by the Sessions Judge 
were wholly inconsistent with the story told by 
the witnesses, and the appellants were convicted 
under s 147 and s. 304 read with s 149, Penal 
Code : Held, that the conviction should be set 
aside. Kalu Khalashi v. The King-Emperor 
(1912) 17 C. W. N. 538 

PROPRIETARY TITLE. 

See Agra Tenancy Act (II of 1901) 
ss. 58, 200 I. L. R. 35 All. 157 I 


PROSECUTION. 

See Collector I L. R. 40 Calc. 465 

order for — 

See Jurisdiction of Criminal Court 

I. L. R. 40 Calc. 360 

withdrawing from — 

See Criminal Procedure Code (Act 
,V of 1898), ss. 248, 258, 345. 

I. L. R. 37 Bom, 376 

PROSTITUTE’S PROPERTY. 

See Hindu Law — Stridhan. 

I. L. R. 40 Calc. 650 

PROVIDENT INSURANCE SOCIETIES 
ACT (V OF 1912). 

ss. 5, 6 — 

See Trade-name. 

I. L. R. 40 Calc. 570 

PROVIDENT INSURANCE SOCIETY. 

See Trade-name. 

I. L. R. 40 Calc. 570 

PROVINCIAL INSOLVENCY ACT (III 
OF 1907). 

— ss. 2 (2) (g), 18,20 (c), 40 (2), 44, 

47— 

See Receiver I. L. R. 40 Calc. 678 

ss. 4 to 6, 11 to 16, 26. 43, 44 and 

47 — What matters are necessary to be en- 
quired into before adjudication — What are proper 
subjects of enquiry before deciding on final discharge. 
Before passing an order of adjudication under the 
Provincial Insolvency Act, it is not for a Court 
to decide whether the debts stated m the petition 
for insolvency are real, whether the petitioner 
has not concealed any property of his from his lists 
of assets or whether he is unable to pay his debts 
and similar questions. All these are properly 
subjects that ought to be enquired into before 
giving a discharge. The only things that are neces- 
sary to be decided before adjudication, are whether 
the creditor or debtor is entitled to present the 
petition, whether the required notices have been 
served and whether the debtor has committed 
the alleged act of insolvency. Per Curiam : 
S. 14 (2) provides that “the Court shall also 
examine the debtor if he is present, as to his 
conduct, dealings, and property in the presence of 
such creditors as appear at the hearing, and the 
creditors have the right to question the debtor 
thereon.” There is no doubt that both these 
clauses require that the acts referred to therein 
should be done. But it does not follow that 
every matter, which forms the subject of the exa- 
mination of the debtor, should be decided 
before an order of adjudication is made. The 
scheme of Act III of 1907 is to make an order of 
adjudication at first and then to make a full 
enquiry into all matters connected with the insol- 
vency before the final discharge is decided. The 
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PROVINCIAL INSOLVENCY ACT (III 
OP 1907) — concld . 

s. 4 — concld. 

Court has power to refuse to make an order not only 
on non-compliance of matters stated m s. 14 
{ 1 ) but also on other grounds (e.g ) preven- 
tion of abuse of process of the Court, unneces- 
sary harassing of a debtor by the creditor. 
Per Sundara Ayyar, J — The object of the pro- 
vision for examination in s. 14 (2) is, as m Eng- 
land, to obtain information at as early a stage 
as possible of the property and the whole conduct 
of the debtor m their relations to the insolvency 
proceedings. TJdai Chand Maiti v. Pam Kumar 
Khara , 15 C. W. N. 213 , Ghirwadham v Jai Naram , 
I. L. R. 32 All. 645, and Nathu v The District 
Judge of Benares, I. L. P. 32 All. 547 , disapproved. 
Various sections of the Act and of the English 
Bankruptcy Act, considered. Jeer v. Rengasami 
( 1913) . . . 1. 1». R. 36 Mad. 402 

s. 6 (2) — Application by debtor — 

“ Residence 55 within jurisdiction — Temporary re- 
sidence. It is not necessary for a petitioner apply- 
ing to be declared an insolvent to have resided 
for a long time at a place within the jurisdiction 
of the Court. Even temporary residence for a 
time and for a particular purpose is enough to give 
the Court jurisdiction to deal with an application 
for insolvency. Ex parte Hecquard , 24 Q. B. D. 
71, followed. Abdul Rezak v. Basiruddin 
Ahmed (1911) . . 17 C. W. N. 405 

s. 15 — Application by debtor to be 

declared insolvent — Acts of bad faith, if ground 
for rejecting petition . An application by a debtor 
to be declared an insolvent cannot be rejected on 
the ground of his having committed acts of bad 
faith. Uday Chand Maiti v. Ram Kumer, 15 
C. W. N . 21 3; 12 C. L . J. 400, and Samiruddm v. 
Kadumoyi , 15 G . W. N. 241 ; 12 C. L. J. 445, 
followed. Abdul Rezak v. Basiruddin Ahmed 
(1911) .... 17 O. W. N. 405 

ss. 22, 46, 52 — Limitation Act (IX 

of 1908), s . 5 — Insolvency — Application to Court 
to reverse n act of receiver — Limitation. Held, that 
s. 5 of the Indian Limitation Act, 1908, does 
not apply to applications contemplated by s. 
22 of the Provincial Insolvency Act, 1907. 
Dropadi v. Hira Lai, I. L. R. 34 All. 496, 
distinguished. Thakur Prasad v Panno Lal 
( 1913) . . . . I. L. R 35 All. 410 

ss. 40, 47— 

See Appeal to Privy Council. 

1. L. R. 40 Calc. 685 

s. 50— 

See Insolvency I. L. R. 40 Calc. 78 

PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OP 1887). 

ss. 15, 33 — Suit to recover a sum of 

money as the value of trees felled by the defendant — 
Ownership of the trees m the plaintiff because the 
land on which they stood belonged to him — Incidental 
issue as to title to immoveable property — Junsdic- 


PROVINCIAL SMALL CAUSE COURTS 
ACT (IX OF 1887) — concld. 

s. 15 — concld. 

tion of the Small Causes Court. The plainti^ 
brought a suit in the Court of Small Causes to re- 
cover Rs. 12 as the value of certain trees felled by 
the defendant. The plaintiffs claim to relief 
proceeded on the basis that the trees belonged 
to him because the land on which they stood also 
belonged to him. A question having arisen as 
to the jurisdiction of the Court of Small Causes 
to entertain the suit * Held, by the Eull Bench, 
that a Court of Small Causes could entertain a 
suit, the principal purpose of which was to deter- 
mine a right to immoveable property, provided 
the suit m form did not ask for that relief but for 
payment of a sum of money. Puttangowda v 
Nilkanth Kalo Deshpande (1913) 

I. L. R. 37 Bom. 675 

Sch. II, Art. 13— 

See General Clauses Act, s 3 (25). 

I. L. R. 35 AU. 156 

Land Cess — Suit by 

zammdar against mamdar for recovery of, not a suit 
of small cause nature. A suit by a zamindar 
for the recovery of land cess from the niamdar 
is not a suit of a small cause nature within article 
13 of the Provincial Small Cause Courts Act. 
Maharajah oe Vizianagram v. Veeranna 
(1913) . . . . I. L. R. 36 Mad. 18 

PUBLIC CONVEYANCES ACT (BOM. 
VI OF 1863). 

— s. 1 — Public conveyance — Hand-drawn 

lorry is a public conveyance. A hand-drawn lorry 
plied for the conveyance of goods is a pubhe 
conveyance within the meaning of the expression 
as defined m the Public Conveyances Act (Bombay 
Act VI of 1863). Emperor v. Banubhai Hadu- 
bhai (1912) . . . I. L. R. 37 Bom. 374 

PUBLIC GAMBLING ACT (III OF 1867.) 

ss. 3, 4 — Presumption — Warrant not 

m accordance with provisions of Act Held, 
that a warrant authorising the search of^ any 
house which the police officer to whom it has issued 
might think proper to search, was not a legal 
warrant within the provisions of the Public Gam- 
bling Act, 1867. Emperor v. Hargobind (1912) 
6 I. L. R. 35 All. 1 

PUBLIC OFFICER, 

See Civil Procedure Code (Act V oe 
1908) s 80 I. L. R. 37 Bom 243 

PUBLIC POLICY. 

See Contract Act (IX oe 1872), s. 

25 .1. L. R. 37 Bom 280 

See Trade-mark. 

I. L. R. 40 Cale. 814 

PUNITIVE POLICE. 

Costs, apportionment of 

— Police Act (V of 1861 as amended by Act VIII 

M 2 
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PUNITIVE P OLICE — concld. 

of 1895), ss . 15, cl. (4), 16 — District Magistrate, 
duty of — Amount realized on apportionment made by 
a Deputy Magistrate, effect of — Secretary of State 
for India, suit against, if maintainable. An appor- 
tionment of costs made by a Deputy Magistrate 
under s. 15, el. (4) of the Police Act, for maintenance 
of a police force, is illegal. Where, therefore, 
an apportionment of costs having been made by a 
Deputy Magistrate, and which on appeal having 
been affirmed by the District Magistrate, the 
amount of costs assessed was recovered from a 
person, under s. 16 of the Act, by distress warrant * 
Held, that the amount not being legally realized, 
a suit for the recovery thereof would lie against 
the Secretary of State for India m Council Siva- 
bhajan v. The Secretary of State for India, I. L. R. 
28 Bom. 314, referred to. Kailash Chandra 
Nag v. Secretary oe State for India (1912) 
I. L. R. 40 Calc, 452 

PURCHASE MONEY. 

See Limitation Act (XX oe 1908), Sch. 

I, Arts. 97, 62. 

I. X,. B. 37 Bom. 538 
payment of — 

See Pre-emption. 

I. Xi. B. 35 All. 582 

PUBCHASEB. 

liability of— 

See Sale eor Arrears oe Revenue. 

I. L. B. 40 Calc. 89 

rights of— 

See Sale eor Arrears oe Revenue. 

I. Xi. B. 40 Calc. 89 

PURDANASHIN LADY. 

liability of — 

See Mortgage I. L. B. 40 Calc. 378 

— — Deed of trust executed 

by — Independent advice, absence of, if invalidates 
deed — Free agent , intelligent apprehension, nature 
of transaction — Bengali deed containing English 
words not explained. The Courts should be care- 
ful to see that deeds taken from purdah woman 
have been fairly taken, that the party executing 
them has been a free agent and duly informed 
as to what she was about. It cannot be accept- 
ed as a formula conclusive of every case of a deed 
taken from a purdah woman that the absence of 
advice vitiates the transaction. Advice is not in 
i tself essential ; it is merely a means to secure 
that which is essential, an intelligent apprehension 
of the transaction The first and practically 
perhaps the most important question is, was the 
transaction a righteous transaction, i. e , was it a 
thing which a nght-minded person might be 
expected to do ? Mahomed Buksh Khan v. Hassemi 
Bibi, L. R. 15 I . A 81, 92, followed. Where an 
illiterate purdahnashin woman transferred her 
property to her brother and his family by a deed 
of trust and there was evidence that the idea had 
originated with her, that the draft was prepared 


PURDANASHIN LADY — concld. 

according to her instructions and that the deed 
which was m her vernacular was read over to her 
and she admitted execution before the Registrar, 
the fact that there was no evidence as to what 
advice she had had in the matter was not m itself 
sufficient to invalidate the deed Where the said 
vernacular deed contained some English words 
such as “trust” “committee” “revocable,” and 
there was no evidence that those words were ex- 
plained to her * Held, that though it is an infirmity 
m the case of those claiming under the instru- 
ment, it is not destructive of their claim under 
the instrument. Keshub Lall Pyne v Radha 
Raman Nundy (1912) . . 17 C. W. N 991 

PUTNI REGULATION (VIII OP 1819.) 

Position of a purchaser 

at sale under — Previous suit for rent by original 
talulcdar dismissed on the ground that relation of 
landlord and tenant did not exist — Subsequent suit 
by purchaser , if barred by res judicata — Purchaser 
if bound to annul incumbrance before suit — <c Incum- 
brance , ” adverse possession when — Limitation. 
Although the position of a purchaser at a sale 
under Reg VIII of 1819 may not be precisely 
that of a purchaser at a sale for arrears of revenue 
yet he is not privy m estate to the defaulting pro- 
prietor and he does not derive his title from him, 
as under s. 11 of the Regulation he has acquired 
the property free of all incumbrances that might 
have been created upon it by the act of the de- 
faulter, his representatives or assignees and conse- 
quently a claim for rent by such a purchaser is not 
barred by res judicata by reason of the failure 
of a suit for rent by a previous putnidar, on the 
ground that the relationship of landlord and 
tenant between the then plaintiff and the defend- 
ants was not established. Tara Prosad v Ram 
Ninsmgha Singh, 14 W. R. 283, and Radha Gobmd 
v. Ralchal Das, I. L. R. 12 Calc. 82, 90, relied 
on. A purchaser at a sale under Reg VIII of 
1819 need not take any steps before the suit is 
brought to annul an incumbrance. The interest 
of an adverse possessor is an incumbrance only 
when the adverse possession has continued for the 
statutory period Adverse possession is arrested 
by the sale, and limitation runs as against the pur- 
chaser from the date when the sale becomes final. 
Satish Chandra Sinha v. Munjamati Debi 
(1912) 17 O. W. N. 340 

— ss. 3, 11, 15 — Sale of putm — Dur- 

putnidar' s interest, if ipso facto cancelled — Posses- 
sion taken and proclamation obtained, effect of. 
The purchaser at a putm sale under the provisions 
of Reg. VIII of 1819 acquires the right to take_ 
possession immediately, and one who has a tenure 
or a middle interest between the resident cultivator 
and the late putnidar cannot bar or m any way 
prejudice the purchaser’s right Mahim Chander 
Muzamder v. Jotirmoy Ghose , 4 C. L. R. 422, Watson 
v. Collector of Rajshahi, 13 Moo. I. A. 160, Bnnda- 
ban Ghunder Sircar Chowdhury v. Bnndabun 
Chunder Day Chowdhury, L R. 1 I. A. 178, 
followed. Madhu Sudhan Kundv v. Ramdhun 
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PUTiNI REG-TJLATIOTsT (VIII OP 1819)— 

concld . 

~ s. 3 — concld. 

Ganguly , 12 W. R 383 ; 3 B. L. R 431 , distinguished. 
When the purchaser asserted her full right as 
such at the earliest possible occasion, took posses- 
sion and obtained a proclamation as required 
by s 15 of the Regulation and then instituted a 
suit for rent against the cultivating tenant Held, 
that she was entitled to a decree, the interest of a 
dur-putnidar who resisted the claim being consi- 
dered as cancelled Krishna Promoda Dassi v 
Dwarka Nath Sen (1913) 

17 C. W. 1ST. 1092 

Q 

QABULIAT. 

See Landlord and Tenant. 

I. L. R. 35 All. 505 

See Kabijli yat . 

R 

RAILWAY. 

See Railways Act (IX of 1890), s 101 

I. L R. 37 Rom. 685 

Liability of Railway 

Companies for damage to goods entrusted to them foi 
carriage — Onus of proof of negligence — Railway Act 
(IX of 1890), ss 72 and 76 — Contract Act (IX of 
1872), ss. 151, 152 and 161 — Carneis Act (III of 
1865), s 9 — Responsibility of Railway Company 
for negligence m preventing damage from fire after 
discovery of the fire On the 3rd of March 1909, 
the 2nd plaintiffs consigned 90 hales of cotton to 
the defendants at Malkap u for delivery to the 
1st plaintiffs at Bombay. These 90 "bales along 
with 19 others belonging to a diffeient consignor 
were loaded upor a waggon at Malkapur Station 
by the defendants and the waggon was then closed 
and shunted on to a siding till the next day. On 
the 4th of March 1909 at 1-50 p.m , the waggon was 
attached to a tram, being placed next to the engine. 
On the arrival of the tram at Varangaum Station 
at 3-40 p.m. , the said bales of cotton were found 
to be on fire The waggon containing them was 
immediately detached and placed on a siding, 
the doors were opened, 37 bales were extracted 
and the engine dnvei, having unsuccessfully tried 
to put out the fire with water from his boiler, took 
the rest of the tram on to Bhusaval, a station 8 
miles distant. There not being appliances at 
Varangaum for extinguishing fires, the remairmg 
'72 bales continued to bum m the waggon till com- 
pletely consumed. While the bales were bemg 
burnt communications passed between the Varan- 
gaum and Bhusaval Station Masters as to the 
sendmg fiom Bhusaval of appliances to put out 
the fire. At 4-10, the Station Master at Varan- 
gaum telegraphed to the Station Mastei at Bhu- 
saval to send a fire-pipe to put out the fire as 
it was burning very badly. This message was 
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received at Bhusaval at 4-30 p.m During the day 
the Station Master at Varangaum sent several 
practice messages asking for assistance from 
Bhusaval and also sent a further telegram which 
was received at Bhusaval about 8-30 p m. — “ Fire 
pump not sent yet, half the bales burnt, strong 
wind blowing, fire m great force, arrange sharp ” 
The Station Master at Bhusaval did not send any 
assistance whatever. He made inquiries as to 
how far water was from the fire and on receiving 
the information that the nearest water was m 
a well some 200 yards from the fire and some 25 
feet from the surface, came to the conclusion that 
the appliances at Bhusaval Station would be in- 
effective. In fact the nearest well was some 200 
yards from the file but only some 53 feet from the 
nearest point on a siding to which the waggon 
contammg the bales could have been brought. 
After the fire the defendants notified the plaint- 
iffs that the 90 bales had been burnt, but after- 
w'aids offeied to give delivery to the plaintiffs of 
37 bales, slightly damaged, but the plaintiffs re- 
fused to accept delivery of the bales and subse- 
quently they were sold by the defendants for the 
sum of Rs 3,210 The plaintiffs sued the defend- 
ants to recover the value of the 90 bales No 
cause of the fire could be shown and no definite 
act of negligence on the part of the servants of 
the defendants or other default on their paib prior 
to the discovery of the fire was pioved. Held, 
that the responsibility of the defendants for the 
loss, destruction or deterioration of goods deli- 
vered to them to be carried by them was, as pro- 
vided by s 72 of the Railways Act IX of 1890, 
that of a bailee under ss 151, 152 and 162 of the 
Contract Act, and that s 76 of the Railways Act 
did not extend the principles contained m s 9 
of the Carriers Act, 1865, to suits against Railway 
Companies and did not mcrease the onus of proof 
laid on the defendants under s. 151 of the Con- 
tract Act, namely, to take as much care of the 
goods bailed to them as a man of ordinary pru- 
dence would under similar circumstances tako of 
his own goods of the same bulk, quality, and value 
as the thmg bailed, but that m the absence of 
special contract the defendants were not respon- 
sible for the loss, destruction and deterioration of 
the goods if they had taken that amount of care. 
Held, further, that the defendants had exonerated 
themselves quo ad the outbreak of the fire. Held, 
however, that the obligation on the defendants 
included not only the duty of taking all reasonable 
precautions to obviate risks, but the duty of tak- 
ing all proper measures for the protection of the 
goods when such risks had actually occurred and 
that the defendants’ seivants had been guilty of 
default, the Station Master at Bhusaval in not 
having sent appliances to extinguish the fire when 
requested by the Station Master at Varangaum, 
and the Station Master at Varangaum m having 
misled the Station Master at Bhusaval as to the 
distance of water from the fire, and that the de- 
fendants had not taken the care a reasonable man 
would take to save his goods. Held , accordingly, 
that the defendants were liable to the plaintiffs 



( 331 ) 


DIGEST OE CASES. 


( 332 ) 


RAIL W AY — concld . 

to the extent of the damage which they might 
have prevented on the discovery of the fire. 
Lakhichand Ramchand v. G. I. P. Railway 
Company (1911) . . I. L. R. 37 Bom. 1 

RAILWAY PREMISES. 

right to enter upon— 

See Penal Code (Act XLV op 1860), 

s. 188 . . I. L. R. 35 All. 136 

RAILWAY RECEIPT. 

production of— 

See Dishonestly receiving- Stolen 
Property . I. L. R. 40 Calc. 990 

RAILWAYS ACT (IX of 1890). 

s. 72 (2) ( b ) — Risk-note , Form B — 

Shortage m contents of consignments, suit for damages 
for , if lies — Exception m regard to loss of whole 
consignment or package, if applies. Where several 
tms of ghee consigned for carriage by the defend- 
dant Railway Company upon special terms as to 
rates and liability contained in a risk-note, Porm 

B, were found on arrival to have been cut open 

and there was a shortage in their contents * Held, 
lhat the loss was covered by the risk-note and 
the Company was not liable — the exception with 
regard to loss of a whole consignment or one or 
more packages out of a consignment not being 
applicable to the present case where all the pack- 
ages arrived but with a deficiency m the contents 
of some of them. East Indian Ry. Co v . Shi v 
Prosad Bhakat (1912). 17 C. W. N. 529 

— ss. 77, 140 — Goods delivered m da- 

maged condition — Notice of claim — Service on 
Traffic Manager, if sufficient — Suit for damages — 
Maintainability. Serving a notice of claim in res- 
pect of goods delivered by a Railway Company m a 
damaged condition on the Divisional Traffic Mana- 
ger of the Company is, in the absence of authority 
given by the Agent of the Company to the Divi- 
sional Traffic Manager, not a sufficient compliance 
with the provisions of s. 140 of the Railways Act. 
Nadiar Chand Saha v. Wood, I. L. R. 25 Calc. 
194, followed Woods v. Meher Ah Bepan, 13 

C. W. N. 24, explained and distinguished East 
Indian Railway Company v. Madho Lal (1913) 

17 C. W. 1ST. 1134 

— s. 101 — General Rules 99 (c), 100 — 

Breach of the rules — Endangering the safety of per- 
sons — Disregard of the rules by the station master — 
Fouling the line for which line clear is given — 
Driver of the approaching tram disregarding danger 
signals and rushing into the derailed waggon on 
the line — Liability of the station master . The ac- 
cused, a station mastei, received an up goods 
train on the third line in hi3 station yard He 
then ordered the driver of the goods train to detach 
his engine and shunt 9 waggons which was stand- 
ing on the loop line to a dead end siding m order 
to make room for the down mail. At that time 
the next station on the other side asked 
the accused for line clear in order to pass an up 
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passenger train, which the accused gave at once. 
The 9 waggons were shunted from the loop to the 
main lme, and while they were being taken fiom 
the main lme to the dead end siding, one of the 
waggons got derailed at the points where the siding 
joined the mam line. At this time the distant 
and home danger signals were up against the 
up passenger tram. Still the driver of that 
tram disregarded both signals, and dashed 
into the derailed waggon, causing some injury 
to two of the passengers and the guard. The 
station master was tried under s 101 of the Indian 
Railways Act (IX of 1890) for breach of Rules 
99 (c) and 100 of the General Rules The trying 
Magistrate acquitted the accused on the ground, 
that it was the act of the driver of the up passenger 
that was immediately responsible for the colli- 
sion. The Government having appealed : — Held , 
setting aside the order of acquittal, that the dis- 
regard by the accused of i 100 enhanced the 
danger to passengers ; and it was the risk thus 
entailed which rendered the rule -breaker liable 
to punishment. Held, also, that as regards the 
punishment, the gravity of the offence should be 
estimated not by the actual ultimate consequence 
but by the risk involved, for the rule-breaker 
might be punished even though no accident oc- 
curred. Emperor v. Ramchandra Hari (1913). 

I. L R. 37 Bom 685 

s. 140 — Notice of suit, upon whom to 

be served . Under s. 140, Indian Railways Act (IX 
of 1890), notice of suit against a Railway Com- 
pany can only be served upon the Agent unless 
it can be shown by evidence that some other officer 
of the Company had authority to receive the notice. 
Seshachellam Chetty v. Traffic Manager, 
Nizam’s Guaranteed State Railway (1913) 

I. L. R. 36 Mad. 65 

RATEABLE DISTRIBUTION. 

See Civil Procedure Code (Act XIV 
of 1882), ss. 276, 295 

I. L. R. 37 Bom. 138 

Deposit by Judgment- 

debtor — Civil Procedure Code ( Act V of 1908) T 
O. XXI, r 89, and s 73 — Alteration m s. 73, effect 
of When money is paid into Court under O. XXI, 
r. 89, of the Civil Procedure Cede, 1908, there can 
be no rateable distribution under s. 73 of the Code. 
The scope of s. 73 of the new Code of Civil Proce- 
dure (Act V of 1908) is far wider than that of s. 
295 of the old Code (Act XIV of 1882), yet the 
effect of the enactment in s. 310A of the old Code, 
which is reproduced in O XXI, r 89, of 1 he new 
Code, remains unaltered. Harai Saha v Eaizluk 
Rahman, (1913) . I. L. R. 40 Calc. 619 

RECEIPT, 

See Stamp Act (II of 1899), ss. 2 (23), 
62, 63 . I. L. R. 35 All. 290 

RECEIVER. 

1 _ — Insolvency — Jatri 

or “ Pilgrim-business profits from — Priest , office of 
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— Provincial Insolvency Act ( III of 1907), ss. 2(1) 
(g), 18, 20 (c), 40 (1), 44, 47— 2 * * * * * * * * 11 Business”— 
“ Trade.” Where, pending an appeal to the High 
Court by a creditor in insolvency against a condi- 
tional Older of discharge in favour of the insol- 
vent who was a panda or priest attached to the 
temple of Jagannath at Pun, an application 
was made for the appointment of a receiver in 
respect of the busmess of the insolvent, which 
consisted in receiving pilgrims, housmg them, 
feed mg them, looking after their comfort, and 
accompanying them to the temple of Jagannath, 
in return for a fee from the said pilgrims in the 
nature of a voluntary payment, the object of the 
creditor being not to stop the business but to 
carry it on, so that the insolvent priest may be 
constantly attended by the receiver, who may 
take possession of all his earn mgs : Held, that 
what the priest did for the pilgums could not 
appropriately be described as “ busmess ” within 
the meaning of clause (c) of s. 20 of the Provincial 
Insolvency Act ; and that the exercise of his call- 
ing by the insolvent, under the circumstances 
stated, could not be deemed a “ trade ” within 
the meaning of sub-s (1) of s. 40 of the Provincial 
Insolvency Act. Held, also, that ordinarily the 
busmess of the msolvent might be carried on by 
the receiver not with a view to profit, but only 
in so far as might be necessary for the beneficial 
winding up of the same Ex parte Emmanuel, 
17 Ch. D . 35, followed The difference between 
a receiver and a manager explained In re Man- 
chester and Milford Railway Co., 14 Ch. D. 645 , 
Moss Steamship Co. v Whmney , [ 1912 ] A. C 254. 
In re Leas Hotel , [1902] 1 Ch. 332, Boehm v. 
Goodall, [1911] 1 Ch. 155, and In re Newdigate 
Colliery, Ld ., [1912] 1 Ch 468, referred to. Anand 
Mahanti v. Ganesh Maheswar (1913) 

I. Ii. It. 40 Calc. 678 

2. — Appointment of 

receiver — Civil Procedure Code (Act V of 1908), O. 

XL, r. 1 — Powers of Civil Court when Receiver m 
possession under s. 146 (2), Criminal Procedure Code 

(Act V of 1898) — Conditional appointment — Former 

Receiver, reappointment of. The appointment of a 
receiver by a Civil Court under 0 XL, r. 1 of the 

Code of Civil Procedure, does not operate as a dis- 
charge of the receiver of the same properties already 
appointed by a Magistrate under s 146 (2) of the 

Code of Criminal Procedure. As a general rule 
when there is a receiver m possession appointed 

by the Magistrate, and application is made to the 
Civil Court to exercise its powers under 0 XL, 
r. 1 of the Code of Civil Procedure, the Civil Court 
should make a conditional order of appointment 
and inform the Magistrate so that the latter may 
have an opportunity of withdrawing his attach- 
ment. Unless there is good reason to the con- 
trary, the Civil Court should, as a, matter of judi- 
cial discretion, appoint as its receiver the person 
already appointed by the Magistrate. Barkat-un- 

nissa v. Abdul Aziz, I. L. R. 22 All. 214, distin- 

guished. Bidyaprasad Narain Singh v. Ashraei 
Singh (1913) . . I. X.. R. 40 Calc. 862 
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3. • — Appointment of — 

Discretion of Court — Interference by higher Court — 
Appointment of party to cause appointment of 
person residing outside jurisdiction and at a dis- 
tance — Revision — Guardians and Wards Act ( VIII 
of 1890), s. 12, sub-s . ( 1 ). The selection and 
appointment of a particular person as a Receiver 
is a matter of judicial discretion to be determined 
by the Court according to the circumstances of 
the case, and the exercise of this, like other matters 
of judicial discretion, will rarely be interfered 
with by an appellate tribunal To induce the 
Appellate Court to interfere it is necessary to show 
some overwhelming objection m point of propriety 
or some fatal objection in principle to the person 
named. It is a settled rule that one of the parties 
to a cause shall not be appointed Receiver without 
the consent of the other party unless a very special 
case is made. Residence beyond jurisdiction is 
not by itself a fatal objection, but when a non- 
resident is appointed Receiver, there must be 
adequate guarantee that he wall be subject to the 
effective control of the Court. Residence at a 
great distance from the property which is to be 
subject to his management and control, while 
not regarded as an absolute disqualification for 
the office, is an important circumstance to be 
taken mto consideration Where amongst two 
rival claimants for appointment as guardian of a 
minor’s property, the appointment of one by the 
District Judge was set aside on the ground of irre- 
gularities, and the District Judge was asked to re- 
consider the matter and the District Judge, pend- 
ing trial, appointed the same individual Receiver 
under sub-s (1) of s. 12 of the Guardians and Wards 
Act, although he was a resident outside the Judge’s 
jurisdiction and no security was taken from him : 
Held, m revision, that the appointment was bad 
and should be set aside. Kali Kumari v. Bachhan 
Singh (1913) . . . 17 C. W. 1ST. 974 

4. — Appointment of, 

pending proceeding for appointment of Common 
Manager — Bengal Tenancy Act (VIII of 1885), 
ss. 93-100 — Fit case for appointment — Selection of 
Recener, High Court, when will interfere with — 
Civil Procedure Code (Act V of 1908), O. XL, r. 1 . 
The fact that an application for the appointment 
of a Common Manager of the propeity in suit is 
pending before the District Judge, does not pre- 
clude the Subordinate Judge before whom the 
suit is pending from appoint mg a Receiver in a 
proper case. The Eastern Mortgage and Agency 
Co. v. Rakea Khatun, 16 C. W. N. 997, followed. 
Where it was common ground that no one was in 
effective possession of the property and m a posi- 
tion to collect the rents and pay the Government 
revenue, the Court could hardly go wrong in ap- 
pointing a Receiver. The trying Courts’ selec- 
tion of a Receiver will not be set aside in appeal 
except in an extreme case, i.e., unless there be 
some overwhelming objection in point of propriety 
or choice or some fatal objection in principle. 
Cookes v. Cookes, 2 DeG. J. & S . 526, followed. 
Jibanessa Khatun v. Majidunnessa Khatux 
(1913) . . . . 17 C. W, IS. 58 1 



( 335 ) 


DIGEST OF CASES. 


( 336 ) 


RECEIVER PENDENTE LITE. 

See Religious Trust. 

I. L. R. 40 Calc. 251 j 

RECISION OP CONTRACT. 

See Limitation Act (IX oe 1908), Sch. 

I, Art. 95 . I. L. R. 37 Bom. 158 

RECITAL. ! 

See Evidence . I. L. R. 35 All. 194 § 

REDEMPTION. 

See Mortgage . I L. R. 35 All. 48 ; 1 
I. L. R. 36 Mad 426 j 

REDEMPTION OP MORTGAGE. 

extension of time for — 

See Civil Procedure Code, 1908, 0. 
XXXIV, r. 8 . I. L. R. 35 All. 116 

REFERENCE BY COLLECTOR OP 
RANGOON. 

See Appeal to Privy Council 

I. L. R. 40 Calc. 21 

REFERENCE BY COURT. j 

See Books op Reference. 

I. L R. 40 Calc 898 


REFUND OP COURT-FEE. 

Appeal , over-valuation 

of — Partial decree — Memorandum of appeal , over- 
valuation of — Court-fee paid m excess by inadvert- 
ence — Practice . The appellant’s agent having, by 
inadvertence, over-paid court-fee on the memoram 
dum of appeal, the High Court directed the Tax- 
ing Officer to issue the necessary certificate to 
enable the appellant to obtain a refund of the 
excess court-fee from the Revenue authorities. 
In the matter of Grant , 14 W. R. 47, leferred to. 
Harihar Guru v . Ananda Mahanty (1912) 

I L. R. 40 Calc. 365 

REFUSAL TO GRANT TIME. 

See Attachment I. L. R. 40 Calc. 105 

REGISTERED AND UNREGISTERED 
DOCUMENTS. 

See Registration Act (XVI of 1908), 

s. 50 . . I. L. R. 35 All 271 


REGISTERED LEASE. 

See Limitation Act (IX of 1908), Sch. I, 
Arts. 110, 116. 

I. L. R. 37 Bom. 656 

REGISTRATION. 


See Registration Act (III of 1877). 

See] Registration Act (III of 1877), 
s. 17 ( n ) . . I. L. R. 35 All. 202 

See Registration Act (XVI of 1908). 

See Registration Act (XVI of 1908), 
ss, 31, 32, 52 and 87. 

I. L. R. 35 All. 34 


REGISTRATION — concld* 

See Registration Act (XVI of 1908) r 
s. 32 . . I. L R. 35 All 72 

See Registration Act (XVT of 1908), 
s. 32 . I. L. R. 35 All. 134 

Gift — Consent of donor 

to registration of deed of gift of immovable property 
not essential to validity of gift. Held , that it is not 
essential to the validity of a gift of immovable 
property that registiation of the deed by which 
such gift is effected should be either at the instance 
of or with the consent of the donor. Ramamirtha 
Ayyan v. Gopala Ayyan, I. L R. 19 Mad. 433 , 
dissented from. Parbati v. Baij Nath Pathak 
(1912) . . . . I. L. R. 35 All. 3 

REGISTRATION ACT (III OF 1877). 

s. 17, cl. (%} — 

See Res Judicata 

I. L. R. 36 Mad. 46 

s, 17 — Mortgage — Agreement to 

relinquish portion of principal and all interest — 
Acknowledgment-— Registration Held, that an agree- 
ment executed by a mortgagee after the date of 
the mortgage whereby be relinquished a certain 
part of the principal and all interest, past and 
future, on the mortgage m lieu of certain services 
rendered by the mortgagor to the mortgagee was 
a document which required registration to make 
it admissible m evidence, and it could not be said 
to be an acknowledgment of payment within 
the meaning of the exception contained in s. 17, 
clause ( n ), of the Indian Registration Act, 1877. 
Gobardhan Sahi v. Jadunath Rai (1913) 

I. L. R 35 All. 202 

ss. 17 ( b ) ( c ) and 49 — 

See Transfer of Property Act (IV of 
1882), s 54 . I. L. R 37 Bom. 53 

s, 21 — Registration — How fa? a 

misdescription of property comprised m a deed 
may invalidate registration. Where one of several 
villages comprised in a registered mortgage deed 
was described as bemg m a wrong tappa, the des- 
cription bemg, notwithstandmg this error, suffi- 
cient for identification, it was held that the mis- 
description was not sufficient to m valid ate the 
mortgage as regards the village in question. Beni 
Madho Singh v. Jagat Singh , 10 All L J. 33, re- 
ferred to. Parsotam Has v. Patesri Partab 
Narain Singh (1913) . I. L. R. 35 All. 250 

s. 77 — Suit for registration of a docu- 
ment — Limitation — Order striking off a case for 
compulsory registiation of a document — Review — 
Final order refusing to register — Period of thirty 
days when to run from Where the plaintiff applied 
to the Registrar for compulsory registration of 
a deed of sale and the case was struck off, but on 
the plaintiff’s application for review the case was 
restored and the Registrar after taking evidence on 
both sides made his final order refusing to register 
the deed, and the plaintiff instituted a suit in the 
Civil Court under s. 77 of the Registration Act 
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contd. 

s. 77 — concld. 

within 30 days from the date of this order . Held , 
that the final order of the Registrar made after 
the restoration of the case was the order of refusal 
in respect of which the plaintiff was entitled to 
institute a suit m the Civil Court and the plain- 
tiff’s suit was not barred by limitation Sheik 
Sajed v. Sarada Poes ad Chaudhury (1913) 

17 C. W. N. 585 

REGISTRATION ACT (XVI OE 1908). 

■ ss. 17 (b), 49 — Document compulsorily 

registrable — Assignment of decree for sale of immov- 
able property. Held , that a deed of assignment of 
a final decree for the sale of mortgaged property 
under 0 XXXIV, r 5, of the Code of Civil Proce- 
dure, 1908, is not a document which is compulsorily 
registrable under the provisions of s 17 (b) 
of the Indian Registration Act, 1908. Gopal 
Narayan v Tnmbah Sadashiv , I L R 1 Bom. 
207 , and Mutasaddi Lai v Muhammad Ham] , 
10 All. L J 167, distinguished Abdul Majid v. 
Muhammad Faizullah, I L JR 13 All 89, and 
Baij Nath Lohea v. Bmoyendra Nath Palit, 6 
C W. N 5, followed Mumtaz Ahmad v Ski 
Ram (1913) . . I. L. R 35 All. 524 

ss. 31, 32, 52, 87 — Registration — “ Pre- 
sentation ” — Presentation by a person not an author- 
ized agent of the executant — Procedure — Invalid pre- 
sentation not a mere question of procedure. Where 
a document is presented for registration by a per- 
son not duly authorized to present it according 
to the law applicable to registration of documents, 
such presentation is altogether invalid, and its 
subsequent registration, made upon the admis- 
sion of the executant before an officer who had no 
jurisdiction to accept the document for registra- 
tion, is likewise invalid Mujib-un-mssa v Abdur 
Rahim, I. L R 23 All 233 , followed. Khalil- 
hd -din Ahmad v Banni Bibi (1912) 

I L. R. 35 All. 34 

s. 32— 

1. — “ Pi esentation ” — 

Presentation by a servant of the mortgagor m the 
pi esence of the mortgagor Where a mortgage deed 
was handed over to the sub -registrar for the pur- 
pose of registration by a person other than the 
mortgagor, but the mortgagor was present assent- 
ing to the registration of the document with full 
knowledge of what was being done m the office 
■of the sub -registrar : Held, that the presentation 
was a valid presentation within the meaning of 
s 32 of the Registration Act Nath Mai v. Abdul 
Wahid Khan , I. L R. 34 All 355, followed. 
Mujib-un-mssa v. Abdur Rahim, 1. L. R. 23 All. 
233, distinguished Jambu Piasad v. Aftab All 
Khan, I. L. R. 34 All 331 , not followed Karta 
Kisan v Harnam Chand (1912) 

I. L. R. 35 All. 72 

2. — — Registration — 

Presentation ” — Physical delivery of document by 

person not authorized to “ present ” it, but executant 


REGISTRATION" ACT (XIV OF 1908)— 

concld . 

s. 32 — concld 

present and assenting whilst registration was gomQ 
on. Where it is shown that, prior to the regis- 
tration of the document by the duly authorized 
official, a person competent to present the docu- 
ment for registration was present before that offi- 
cial assenting to the registration, the requirements 
of the Registration Act are sufficiently complied 
with. Mujib-un-mssa v. Abdur Rahim, I L. R 
23 All. 233, and Karta Kishan v. Har Naram , 

I. L. R 35 All 72, referred to Atma Ram v . 
Ugra Sen (1912) . . I. L. R 35 All. 134 

s. 50 — Registered and unregis- 
tered documents — Pnoi ity — Effect on rights of pi tor 
unregistered mortgagee of sale in execution of a decree 
on a subsequent registered mortgage When pro- 
perty is sold m execution of a decree on a subse- 
quent registered mortgage taking priority over a 
prior unregistered mortgage, such sale does not 
have the effect of invalidating the prior mortgage 
or of extinguishing altogether the rights of the 
mortgagee thereunder, but his debt would still 
be recoverable from the surplus, if any, left after 
the satisfaction of the registered mortgage Dhan- 
pal Singh v Budh Singh (1913) 

I. L. R. 35 All. 271 

RE-GRANT OE LAND. 

See Land Revenue Code (Bom Act V 
OF 1879, AS AMENDED BY BOM. AOT 
VI OF 1901), s. 56 

I L. R 37 Bom. 692 

REGULATION (VIII OE 3793). 

ss. 54, 55— 

See Abwab . I. L. R. 40 Calc. 806 
REGULATION (XXV OE 1802) 

See Impartible Zamindari 

I. L. R. 36 Mad. 325 

REGULATION (MADRAS). XXV OE * 
1802 

Impartible estate, proof 

of — Sanad gi anted under Madras Reg. XXV of 
1802 %n common form, if alters succession — Imparti- 
ality, proof of — Raj, estate whether — Question of 
fact — Concurrent findings — Appeal to Privy Council 
— Piactice. The zamindari of Nidadavole was the 
subject of a sanad m common form under Reg. 
(Mad.) XXV of 1802 : Held, that it must be 
held to be partible and descendible according to 
the ordinary rules of inheritance of the Hindu 
Law unless the sanad could operate as a confirma- 
tion of a previously existing estate which from 
its nature or by virtue of some special family 
custom, was impartible and descendible to a single 
heir. Whether or not at or prior to the date of 
the sanad the grantee of the sanad had an estate 
m the nature of a Raj and so descendible to a 
single heir was a question of fact to be determined 
on the evidence. Where on such a question there 
Were concurrent findings of the Courts in India, 
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REGULATION (MADRAS), XXV OF 
1802 — concld. 

the practice of the Privy Council was not to dis- 
turb the finding unless they were satisfied that it 
was not justified by the evidence. The principles 
applicable in determining the questions of lmparti- 
bihty m cases of this description re- affirmed. 
Venkataramayya Appa Row v. Perth as arathy 
Appa Row (1913) . . 17 C. W. N. 1221 

REGULATION (VII OF 1822). 

' — Settlement proceedings 

under Reg. VII of 1822, read with Reg. IX of 1825 
— Raiyati land held by Settlement Officer to belong 
to defendant's and not to plaintiff's holding — Deci- 
sion if “ award ” — plaintiff's suit to recover — 
Limitation — Limitation Act (XV of 1877), Sch. II, 
Arts. Id, 46 — Tenant, if may sue to recover from 
person with whom land settled by landlord and by 
whom he has been dispossessed. Where a Collec- 
tor in settling land under Reg. VII of 1822 decided 
that a certain area of land did not form part of 
the plaintiffs’ holding as alleged by them, but was 
part of the defendants’ holding : Held, that the 
decision of the Collector was not an award within 
the meaning of Art 46 of Sch II of the Limita- 
tion Act of 1877. Held, further, that an order 
by which land belonging to the pamtiffs was given 
by the Collector to others without any warrant 
of law need not be set aside by the plaintiffs and 
Art. 14 of Sch. II of the Limitation Act does not 
a PPty a suit by the plaintiffs to recover the land. 
It was not intended by the provisions of Reg VII 
of 1822 that the Collector should decide disputes 
as to title between raiyats in which the zemindars 
or sadar malgujars had no interest and which 
could m no way affect the assessment. S. 14 of 
the Regulation does not apply to a case m which 
rival tenants claim, not only a tenancy of the 
same nature, but the same land under the same 
nature of tenancy. The decision m Bmad Lai 
Pakrashi v. Kalu Pramamk, I. L. R. 20 Calc. 709, 
was never intended to be applied to a tenant seek- 
ing to recover his own holding. Rajani Kant 
Mukerji v. Ram Dulal Das (1911) 

17 C. W. N. 55 

ss. 7, 9. — Rent, enhancement of — 

Settlement officer, powers of — Jamabandi. Where a 
settlement was carried out under Reg. VII 
of 1882 . Held, that the Settlement Regulation 
did not authorise the settlement of fair rents. All 
that the Settlement Officer was entitled to do was 
to record the existing rent. Ishtjr Chandra 
Sarkar v Troylukhya Nath Singh a (1913) 

17 C W. N. 865 

REGULATION (VI of 1831). 

See Pensions Act (XXIII op 1871) 

I. L. R. 38 Mad. 559 

REGULATION (IX OF 1833). 

ss. 20, 21 — 

See Collector I. L. R. 40 Calc. 405 


RELATIONSHIP. 

evidence of — 

See Hindu Widow. 

I. L. R. 40 Calc. 555 

RELIGIOUS ENDOWMENT. 

See Parties . I. L. R. 40 Calc. 323 
See Res Judicata. 

I. L. R. 37 Bom. 224 

RELIGIOUS ENDOWMENTS ACT (XX 
OF 1803). 

s. 14 — 

See Parties . I. L. R. 40 Calc. 323 

RELIGIOUS TRUST. 

See Trust . I. L. R. 40 Calc. 232 # 

— Deed of endowment — 

Sole shebait — Appointment of new shebait m case of 
death — Appointment how to be made — Receiver 
pendente lite. Trusts will not be allowed to fail 
for want of a trustee, and, consequently, if the 
nominee dies before qualifying or afterwards, the 
Court will appoint a trustee. In re Orde, 24 Ch . 
D. 271, Re Ambler's Trust, 59 L. T. N. S. 210, 
Gunson v. Simpson, L R. 5 Eg. 332, In re Smirth - 
waite's Trusts, L R. 11 Eg. 251, referred to. Where 
a shebait is dead and there is no provision m the 
deed of endowment about the mode m which the 
office is to be filled up, the Court will not read into 
the deed of endowment a provision for appoint- 
ment to the office of shebait which is not to be 
found therein. It becomes incumbent upon the 
representatives of the founders to make an appoint- 
ment to the office of shebait, and upon failure 
to do so the Court has power to appoint a new 
trustee, and will exercise this power whenever 
there is a failure of a suitable person to perform 
the trust either from original or supervenient dis- 
ability to act. Sital Dass Babaji v. Protap Chandra 
Sarma, 11 C. L. J. 2, referred to. The appoint- 
ment of a fit and proper person to be a new trustee 
is not a matter of arbitrary discretion of the Court. 
The appointment must be made subject to well 
known and defined rules. In re Tempest, L. R. 

1 Ch. App. 485, referred to. Where a receiver 
appointed pendente lite was directed by the subor- 
dinate Judge to continue to manage the properties 
on the scheme laid down m the deed of endow- 
ment, pending an agreement between the parties 
to appoint a shebait : Held, that the proper course 
to follow was, either to dismiss the suit, or, if the 
parties so desired, to appoint a shebait and place 
the properties m his hands. This latter order 
could be properly made only after amendment of 
the prayer m the plaint. Raj Krishna Dey v. 
Bipin Behary Dey (1912) 

I. L. R. 40 Calc. 251 

RELINQUISHMENT OF SERVICE, 

See Master and Servant. 

I. L. R. 35 All. 132 
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REMAND 

See Civil Procedure Code, 1908, 0. 
XU, R. 23 ; 0. XLIII, R. 1 (u). 

I. L. R. 35 All. 427 

See Civil Procedure Code, 1908, 0. 
XLI, r. 23. I. Xi. R. 36 Mad. 492 

See Civil Procedure Code, 1908, O. 
XLI, R. 33. 

I. L. R. 37 Bom. 289 

plea of limitation taken on — 

See Account, suit for. 

I. L. R. 40 Calc. 108 

REMOVAL. OP CASTE DISABILITIES 
ACT (XXI OP 1850). 

See Hindu Law — Joint family. 

I. L. R. 40 Calc. 407 

s. 1. — 

See Hindu Law — Widow. 

I. L. R. 35 All. 466 

RENT. 

See Landlord and tenant. 

I. L. R. 35 All. 19 

See Limitation Act (IX of 1908), Sch. I, 

Art. 110 . I. L. R. 36 Mad 438 

See Limitation Act (IX of 1908), Sen. I, 
Arts 110, 116. 

I, L. R. 37 Bom. 656 

RENT, SUIT FOR, 

See Agra Tenancy Act (II of 1901), 

s. 34 . I. L. R. 35 All. 512 

See Jurisdiction of Civil Court, 

s. 34 . I. L. R. 40 Calc 402 

1. Private lands — 

Madras Estates Land Act (I of 1908), ss. 3 (10), 19 
and 189. A revenue Court has no jurisdiction to 
try a suit for rent of private lands as defined in 
s. 3 (10) of the Madras Estates Land Act (I of 
1908) ; such a suit must be brought m a civil 
Court. Raja Appa Rao Bahadur v. Naganna 
(1913) . . . . I. L. R. 36 Mad. 7 

2. — Evidence , admissi- 

bility of — Previous decree for rent obtained by a co- 
sharer if relevant on ike question of rent — Pes inter 
alios acta. Where a tenant holds lands under several 
landlords under one contract of tenancy, and each 
co -sharer claims to collect rent proportionately 
to his share, a decree for rent obtained in a pre- 
vious suit by one co-sharer is relevant for the 
determination of the question of the rate of rent 
m a subsequent suit for rent by another co- 
sharer who was joined as a proforma defendant m 
the former suit Pam Panfan v. Ram Narain , 
I. L . P. 22 Calc. 533 ; Tepu Khan v. Pa jam 
Mokun Das , I . L. P. 25 Calc 522 , and Abdul All v. 
Raj Chandra Das, 10 C. W. N. 1084, referred to. 
Ramadin Rai v . Dhunwanti Koer (1912) 

17 C. W. N. 1016 

RENT DECREE. 

See Execution of Decree. 

I. L. R. 40 Calc. 623 


RENT RECOVERY ACT (BENG. VIII 
OF 1865). 

— ss. 4, 5, 16 — 

See Execution of Decree. 

I. L. R. 40 Calc. 623 

RENT RECOVERY ACT (MAD. VIII 
OF 1865). 

ss. 9 and 10 — 

See Limitation Act (IX of 1908), sch. I,. 
Art. 110 . I. L. R. 36 Mad. 438 

RENT RECOVERY ACT (VIII OF 1865). 
s. 11— 

See Patta . , I. L. R. 36 Mad. 4 

REPEAL. 

See Civil Procedure Code, 1908, O. 
XLI, r. 33. 

I. L. R. 37 Bom. 289 
See Limitation I. L. R. 37 Bom. 231 

REPRESENTATIVE IN INTEREST. 

I See Evidence I. L. R, 40 Calc. 891 

RE-PUBLICATION. 

See Will . I. L. R. 40 Calc. 19£ 

RES JUDICATA. 

See Civil Procedure Code, 190,8, s. 11- 

I. L. R. 35 All. Ill 

See Civil Procedure Code, 1908, s. 11. 

I. L. R. 37 Bom. 172. 

See Civil Procedure Code, 1908,. 

s. 11 . . I. L. R. 35 All. 187 

I. L. R. 37 Bom. 307 ; 563 

See Companies Act, 1882, ss. 6, 40, 41- 

I. L. R. 40 Calc. 1 

See Enhancement of Rent. 

I. L. R. 40 Calc. 29 

See Limitation Act (XV of 1877), s. 19 
and Sch II, Art. 148. 

I. L. R. 35 All. 227 

See Review, application for. 

I. L. R. 40 Calc. 541 

1, Compromised decree 

— Compromise also affecting land not m suit — Regis- 
tration Act (III of 1877), s. 17, cl. (i) — Com- 
pulsory registration. Where a compromise affected 
land not in suit and a decree was passed in terms 
of the compromise m so far as it related to the- 
property sued for, to render the compromise avail- 
able as a defence to a future suit as regards pro- 
perty not formerly sued for, it must have been 
registered in accordance with the provisions of 
the Registration Act (III of 1877), s. 17. If any 
portion of a razmama has not passed into a decreee 
or order of Court, it is pnmd facie difficult to see- 
how a recital of it in the proceedings of the Court 
or its inclusion m pleadings put before the Court 
will bring it within the operation of cl. (%) oi 
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RES JUDICATA — contd. 

s. 17 of Registration Act. Bmdesn Naik v Ganga 
Saran Sahu , I. L R. 20 All . 171, and Peranal 
Anni v. Lakshmi Anni, I. L. JR. 22 Mad. 508 , ex- 
plained Natesa Chetty v. Venga Nachiar, I. L. R. 
S3 Mad 102, dissented from. Jasimuddm Biswas 
y. BhubanM elm, I. L. R 34 Calc. 456, distin- 
guished. Chelamanna v Rama Rao (1913) 

I. L. R. 36 Mad. 46 

2. Decision based on 

oath etc., effect of, as — Oaths Act ( X of 1873), effect 
of An adjudication by a Court on an oath made 
by one of the parties to the suit would make the 
matter or issue covered by the adjudication res 
judicata m a subsequent litigation between the 
same parties where the subject-matter of the suit 
is different. Per Curiam The decision of any 
matter directly and substantially m issue m a 
former suit between the same parties, would none 
the less be res judicata because the decision was 
based on the oath of one of the parties or a witness 
m the former suit. The effect is similar to that 
of a decision of a Court based on a finding of an 
arbitrator or on a compromise between the parties 
In all these cases the decision is the decision of 
the Court and not of the arbitrator or the parties. 
■Sanyasi Barit ya v. Artaswaro ( 1913) 

- I. L. B 36 Mad. 287 

3. . Land assigned to 

support leligious service — Alienation by holder — 
Lease — Adverse possession — Limitation — Suit to re- 
cover possession of vatan land on the ground that 
the mortgage by the previous holdei ceased to be effec- 
tive on his death — Defence of tenancy foi a teim — 
Dismissal of suit — Subsequent suit to recover posses- 
sion on the ground that the deceased holder had no 
right to alienate the land m any manner. In the 
•case of a lease for a term of years by the holder 
for the time being of lands assigned to support 
services rendered to a Makan and religious com- 
munity by successive holders, time begins to run 
not from the commencement of the tenancy of 
the person claiming to hold as a tenant, but from 
the date when the claims of the parties became 
openly and undoubtedly adverse. Tekait Ram 
Chunder Singh v. Snmati Madho Kuman, L R . 
12 I. A 197 and Tnmbak Ramchandra v. Shekh 
Gulam Zilani, I. L. R. 34 Bom 329, referred to. 
The plaintiff brought a suit on the ground that the 
.alienation by way of mortgage of certain service 
vatan lands ceased to be effective on the death 
of the alienor, the previous holder The defendant 
contended that the document of alienation was a 
lease and not mortgage. The suit was dismissed 
on the ground that the plaintiff failed to establish 
his contention as to the character of the document 
upon which he had elected to go to trial In a 
.subsequent suit, the plaintiff asserted that the 
lands m suit being Sarv-Inam contmuable in the 
plaintiff’s family m the succession of disciples, the 
plaintiff’s deceased predecessor had no right and 
power whatever to pass in writing those lands by 
way of mortgage or lease or in any other manner 
so as to let the writing continue m force after his 
death. Held, that the subsequent suit was not 


BES JUDICATA — concld. 

maintainable owing to the bar of res judicata . 
The complaint in both the suits was the unlawful 
retention by the defendant of the lands after de- 
mand for delivery free of incumbrances. The 
matter of the retention of possession of the lands 
by defendants upon the terms asserted by him 
had been heard and finally decided m the first 
suit and could not be raised again Woomatara 
Debea v. Knstokamim Dossee, 18 W. R. 163 , re- 
ferred to. Naro Balvant y. Ramchandia Tuicdev, 
I. L. R. 13 Bom. 326, distinguished. Mahamad- 
gaus v. Rajabaksha (1912) 

I. Xi. B. 37 Bom. 224 

4. Estoppel — Inconsis- 

tent positions, litigants if should be permitted to 
take up — Mortgage by Hindu widow, suit on, for 
foreclosure — Revei sioner joined as transferee, dis- 
missed from suit on setting up title adverse to widow 
— Decree for foreclosure against widow — Suit by 
decree-holder to eject reversioner — Adverse title set 
up m defence — Suit decreed — Death of widow, suit 
by revei sionei aftei, to recover, if lies Where a 
Hindu widow B, who had executed a mortgage, 
was sued for foreclosure by the mortgagee who 
also joined m that suit A, alleging him to be the- 
transferee of the equity of redemption, but A hav- 
ing m his written statement repudiated the mort- 
gagor’s title m the propeity and set up exclusive 
title m himself was dismissed from the suit, and 
the mortgagee got a foreclosuie decree agamst 
B, but having been resisted when taking posses- 
sion by A, sued A m ejectment and A again denied 
the mortgagor’s title and set up his own title ad- 
versely to hers, and it was held m that suit that the 
mortgagor B was the sole exclusive owner of the 
property and that A had no title m it : Held, in a 
suit by A, brought after the death of B, to recover 
possession on the allegation, that he was the re- 
veisionary heir of a pre-deceased son of B, to whom 
B had succeeded as mother, that the suit was 
barred by res judicata. That A could not be 
allowed to take up inconsistent positions. Bhaga- 
rathi Das v Baleshur Bagerti (1913) 

17 C. W 1ST. 877 

RESTITUTION OE CONJUGAL 
BIGHTS. 

See CrviL Procedure Code, 1908, s. 11. 

I. L. B. 87 Bom. 563 

See Husband and wife 

I. Ij. B. 37 Bom. 393 

RESUMPTION. 

See Vritti . I. L. B. 37 Bom. 409 
RETAINER. 

See Bar Council, resolutions of. 

I. L. B. 40 Calc. 898 

RE-TRIAL. 

See Assessors, examination of. 

I. L. B 40 Calc. 163 

See Evidence Act (I of 1872), ss. 21, 

81 . . I. L. B 36 Mad. 457 
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be-union. 

See Hindu Law — Partition. 

I. L. B. 35 All. 41 

BEVENUE COMMISSIONEB. 

See Commissioner, power op. 

I Ii. B. 40 Calc. 552 

BE VENUE COUBT. 

See Jurisdiction op Civil Court. 

I. Xi. B. 40 Calc. 402 
See Pensions Act (XXIII of 1871), 
s. 4 . . I. L. B. 36 Mad. 559 

BE VENUE JURISDICTION ACT (X OF 
1876). 

— s. 4 (&)— ■ 

See Hereditary Offices Act (Bom. Ill 
of 1874), ss. 11, 11A 

LL B. 37 Bom. 37 

BEVENUE JUBISDICTION ACT, 
BOMBAY (X OF 1876). 

ss 4 (c), 5 and 6 — Bombay Land Reve- 
nue Code (Bom. Act V of 1879), s. 140 — Realization 
of land revenue — Attachment of goods by Mamlatdar 
— Suit against Mamlatdar for recovery of damages 
— No denial of the allegation that the goods belonged 
to plaintiff — Jurisdiction of Civil Couits — Delega- 
tion of the powers by the Collector for his own dis- 
trict. S. 4 (c) of the Revenue Jurisdiction Act, 
Bombay (X of 1876), is not a bar to a suit m which 
there is a claim arising out of the alleged illegality 
of the proceedings taken for the realization of 
land revenue. Where the legality of the proceed- 
ings initiated by a revenue officer is m question, the 
Court has to inquire under s. 6 of the Act whether 
the act complained of was done bond fide by the 
officer in pursuance of the provisions of any law. 
The Mamlatdar in order to justify his acts under 
s. 140 of the Land Revenue Code (Bom. Act V 
of 1879), must show that the Collector of the Dis- 
trict m which he is the Mamlatdar had delegated 
his powers. The Mamlatdar can only exercise 
delegated powers m the taluka m which the delega- 
tion occurred. The delegation by the Collector 
of any other District would not justify his act. 
Gangaram Hatiram v . Dinkar Ganesh (1913) 
I. I,. B. 37 Bom. 542 

BEVENUE REGISTER. 

See Limitation Act (IX of 1908), Sen. I, 
Art. 118 . I. L. B. 37 Bom. 513 

BEVENUE SALE LAW (ACT XI OF 
1859). 

-ss 6, 33 — Notification of sale publication 

in Government Vernacular Gazette , if necessary — 
Omission , if nullifies sale — Irregularity. The pub- 
lication of a notification of sale under s. 6 oi Act 
XI of 1859 m the Calcutta Gazette only is a suffi- 
cient compliance with the provision of law requir- 
ing the publication of such notification n the 
“ Official Gazette.” Where such notification has 
been published m the Calcutta Gazette , publication 


BEVENUE SALE LAW (ACT XI OF 
1859) — contd. 

s. 6 — concld. 

thereof again m any of the Government Verna- 
cular Gazettes is not required by law. If such, 
publication m the Vernacular Gazettes were re- 
quired by law, non-compliance with it would be 
an irregularity, and the provisions of s. 33 of the 
Act would apply Radha Charan Das v . Sharf- 
uddin Hosain (1913) . 17 C. W. N. 1135 

S, 13 — Sale for arrears of revenue, effect 

of — Collector, if can dismember revenue unit foi 
realising arrears Under the Bengal Land Revenue 
Sales Act, the Collector is entitled to sell a revenue 
unit m its entirety whether it be an estate or a 
share, and nothing less. He is not entitled to 
dismember the revenue unit for the purpose of 
realisation of arrears. Ganga Prosad Singh v. 
Pargash Singh (1912) . 17 C. W. N. 844 

s. 25— 

See Commissioner. 

I. L. B. 40 Calc. 552 

ss. 29, 37 — Sale of entire estate for 

arrears if ipso facto annuls incumbrances — Sale 
voidable at purchaser's option — Option how may be 
exercised — Annulment by notice — Mesne profits T 
claim for , when arises — Compensation for use and 
occupation The sale of an entire estate for arrears 
of revenue does not ipso facto avoid incumbrances 
and under- tenures, but only renders them voidable- 
at the option of the purchaser. The purchaser may 
elect to annul an under-tenure not only by institu- 
tion of a suit, or by giving notice to vacate, but 
may indicate it by other means The delivery of 
possession by the Collector under s. 20 of Act X 
of 18C9 does not convert under-tenure holders 
into trespassers The persons whom, m terms of 
that section, the Collector may remove in deliver- 
ing possession must refer to the former proprie- 
tors or persons claiming proprietory right through 
them, and does not refer to under-tenure holders 
Mir Waziruddm v Lola Deohmandan, 6 C L. J. 
472 , refe red to. The purchaser is not entitled 
to mesne profits for the period antecedent to the 
exercise by him of his option of annulment. He 
is only entitled to compensation for use and occupa- 
tion on the basis of the rent payable by the tenure- 
holder of the first decree. Where the under- 
tenure has been annulled by notice, the purchaser 
'is entitled to claim mesne profits fiom the date 
on which the notice was expressed to expire. 
Dursan q ingh v. Bhawani Koer (1913) 

17 O. W. N. 984 

S. 36 — Suit against certified purchaser 

for specific performance of agreement to comey purl 
chased property made before purchase— Maintain- 
ability. The plaintiff who wished to purchase 
a mehal at a revenue sale requested the defendant 
to watch the sale and to offer bids, and the defend- 
ant agreed to do so and to convey the property 
to the plaintiff. Defendant bid for the property 
in plaintiff’s absence, took one-fourth of the pur- 
chase money for deposit from the plaintiff and 
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.REVENUE SALE LAW (ACT XX OF 
1859) — concld. 

s. 36 — concld. 

deposited the same, but refused to accept the 
balance of the purchase money from the plaintiff, 
and having procured the same from other sources 
took out a certificate m his own name. Held, 
that a suit by the plaintiff against the defendant 
for specific performance of the contract was 
maintainable, and s. 36 of Act XI of 1859 was no 
bar to it. Monmotha Nath Pal v. Girish 
Chandra Ray (1912) . 17 C. W. N. 75 

REVERSIONER. 

See Hindu Law — Alienation 

I. E. R. 40 Calc. 721 

See Hindu Law — Widow. 

I. L. R. 35 All. 326 

redemption by, after foreclosure 

decree — 

See Mortgage I. L. R. 36 Mad. 426 
right of several, independent — 

See Limitation Act (IX or 1908), s. 6, 
Soh, I, Art. 125. 

I. Jj. R. 36 Mad. 570 

REVIEW. 

See Commissioner, power of 

I. L R. 40 Calc. 552 

1, Application for re- 

mew — Suit — Res judicata — Compromise decree . An 
application for review is not a suit within the mean- 
ing of s 13 of the Code of Civil Procedure, 1882, 
and a decision of a question arising in an applica- 
tion for review cannot operate as constructive res 
judicata. Guldb Koer v. Badshah Bahadur , 10 
C. L . J. 420 , referred to. Bam Copal Majumdar v. 
Prasanna Kumar Samad, 2 C. L. J. 508 , distin- 
guished. Srish Chandra Pal Chowdhry v. 
Trigtjna Prasad Pal Chowdhry (1913) 

I. E. R. 40 Calc. 541 

2. — Vendor and pur- 

chaser — Conditions of sale , effect of— Title — Com- 
missioner of Partition , sale by, not sale by Court — 
Rules and Orders of the High Court, r. 426, scope 
of. Under an order of Court that he “ be at liberty 
to sell 55 a Commissioner of Partition sold certain 
property by public auction. The conditions of 
sale, inter alia, stipulated that “there were no 
documents of title, except those mentioned m the 
abstract of title, that the purchaser should not be 
entitled to call for any other document, or to ob- 
ject to the title on the ground of the non-produc- 
tion thereof, and that no objection to the title 
should be allowed. 15 The purchasers at the auc- 
tion subsequently obtained an order of Court 
directing the Registrar to enquire and report under 
r. 426 as to the vendor’s title. On an application 
for review of judgment : Held, that the 
review must be granted on the ground that the 
sale was not a sale by the Court. Qolam Hossein 
Casstm Anjf v. Fatima Begum, 16 C. W. N. 394 , 
and Chandranath Biswas v. Biswanath Biswas, 


REVIEW — concld. 

6 B. L. R. 4982 n, followed. The conditions of sale 
did not preclude the purchasers from raising the 
question of the vendor’s title where it appeared 
(i) that the abstract of title commenced with a 
I bond of indemnity which was m no sense a root 
of title ; and (n) that the abstract did not expressly 
disclose the nature of the title, or indicate that the 
property was subject to a permanent lease at a 
small rent. Jogemaya Dasee v. Akhoy Coomar 
Das (1912) . . I. L. R. 40 Cale. 140 

REVISION. 

See Criminal Procedure Code, s. 195. 

I. Tj. R. 35 All. 90 
See Criminal Procedure Code, s. 439. 

I. L. R. 35 All. 109 
See Sanction for Prosecution. 

I. L. R. 40 Cale. 239 

REVIVAL. OF PROCEEDINGS. 

See Sanction for Prosecution. 

I. h. R. 40 Calc. 584 

REVOCATION. 

See Letters of Administration 

I. D. R. 40 Calc. 50 
See Sanction for Prosecution. 

I. L. R. 40 Cale. 423 

RIGHT OF APPEAL. 

See Appeal to Privy Council. 

I. L. R. 40 Calc. 21 

RIGHT OF PRIVATE DEFENCE. 

See Assessors, examination of. 

I. L. R. 40 Calc. 163 

RIGHT OF SUIT. 

1. Madras District 

Municipalities Act (IV of 1884)— Flection as Muni- 
cipal Councillor — Declaration of its invalidity by 
Collector under r . 36 of Election Rules — Civil Courts, 
no jurisdiction to question m — “ Appointed by elec- 
tion ” in s. 10 — Meaning of “ election .” An order 
of a Collector declaring the invalidity of an elec- 
tion of a candidate to a seat m a Municipal Council, 
passed under r. 36 of the Election Rules after 
enquiry and based on proper grounds (i.e., those 
set forth in r. 35) and otherwise complying with 
the requirements of the rules framed under s. 250 
of Madras Act IV of 1884 (District Municipalities 
Act), cannot be questioned m a civil suit ; hut is 
conclusive as far as the result of the election is 
concerned. Bhaishankar v. The Municipal Cor- 
poration of Bombay, I. L R. 31 Bom. 604 , 609 , 
followed. Maxwell on Interpretation of Statutes, 
4th Edition, p. 197, referred to. Vijaya Ragava 
v. The Secretary of State for India, I. L. R. 7 Mad. 
466, Sabhapat Singh v. Abdul Qaffur, I. L. R. 24 
Calc. 107, Lalbhai v. The Municipal Commissioner 
of Bombay, I. L. R. 33 Bom. 334 , distinguished. 
Per Curiam : The status of a Municipal Councillor 
is the creation of s. 10 of Act TV of 1884, and the 
creation is subject, inter aha, to the conditions 
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BIGHT OB SUIT — contd. 
imposed by the Election Rules framed by the 
Governor m Council under s. 250 of the Act and 
invested by clause ( 3 ) with the force of law. One 
of these rules m r 36, the election gives the candi- 
date elected no vested status, as the election is 
liable to be declared invalid ; an invalid election 
can confer no status whatever. The words 
4 4 appointed by election ” m s 10 refer only to a 
valid election, i.e., one which is not set aside under 
r. 36. Semhle : If an order is passed without 
any enquiry at all or is based on grounds other 
than those set forth m r. 35, a suit would probably 
lie to set it aside as ultra vires. A suit for damages 
m consequence of an invalid order and a suit for 
a declaration of the validity of an election and an 
injunction stand on very different footings though 
based on the same facts. The former may be 
decreed, while the latter may not. Nataraja 
Mudaliyar v . The Municipal Council of Maya- 
varam (1913) . . I. L. B. 36 Mad. 120 

2. Suit for exemption 

from land revenue , owner alone can bring suit for 
land , by A against B, ending in favour of A — Third 
parties cannot question — Res Judicata Civil Proce- 
dure Code, Act V of 1908, s. 13, not exhaustive. A 
suit for a declaration that the land is not liable 
to assessment can be instituted only by the person 
entitled to it as owner. If a suit relating to owner- 
ship of the land, between two persons, has ended 
in favour of one of them, third parties having 
no interest m the land at the time of the litiga- 
tion cannot, m the absence of any collusion or fraud 
on them, dispute the settlement of the dispute 
between them as to title, even for supposed want 
of jurisdiction ; and it is equally true that neither 
of the parties to the litigation can be permitted 
to aver as against third persons m the like posi- 
tion that the land belongs to himself and not to 
his opponent in the htigation. Second Appeal 
No. 574 of 1909, followed. Bigelow on Estoppel, 
5th edition, 44, referred to. Per Curiam The 
question does not depend upon the application 
of the doctrine of res judicata S. 13, Civil Proce- 
dure Code, does not cover all cases of estoppel by 
judgment. The suit was for a declaration that 
the defendant, the Secretary of State for India, 
was not entitled to levy any assessment on certain 
lands which the plaintiffs claimed as part of their 
agraharam. In previous suits by B against plaint- 
iffs once for a declaration of title and afterwards 
for possession of the lands, the judgments were 
in favour of B. Held, (i) that the plaintiffs m the 
present suit cannot be permitted to prove as against 
the present defendant that they were the owners ; 
and (n) that the suit was not maintainable. 
Semhle ; Even if the previous litigation had 
ended m favour of the present plaintiffs, the Gov- 
ernment, though: it would not be entitled to ques- 
tion the plaintiff’s title, would not be bound to 
regard the land as exempt from revenue. Rama- 
mtjrti Dhora v. Secretary of State for India 
(1913) . . . I. L. B. 36 Mad. 141 

3. Transfer of pro- 

perty m consideration of transferee paying sums 


BIGHT OB S UIT — contd. 

to third parties — Failure of transferee to pay m 
reasonable time — Right of transferor to sue for same 
irrespective of damage. If A transfers his property 
to B m consideration of B agreeing to pay cert am 
sums to third person, A is himself entitled to sue 
B for the recovery of those sums as if they are 
due to him in case of B" s failure to pay the third 
persons within a reasonable time ; and A is not 
m such a case bound to show that he was in any 
way damnified by B' s failure. Dorasmga Tevar 
v. Arunachalam Chetti, I. L. R. 23 Mad. 
441, Runganadham v. Appala Naidu, [C. M. A. 
No. 119 of 1908 (unreported)], and Oopala Aiyar 
v. Ramaswami Sastngal , [$. A. No. 183 of 1907 
(unreported)], followed. Siva Subramama Muda- 
liar v. Gnanasambanda Pandara Sannadhi, 21 
Mad. L. J . 359, Chenchuramayya v. Subara- 
mayya, 9 Mad. L. T. 79, Doraisami Tevar v. 
Lalcshmanan Chetty, 14 Mad L. J. 284 , Than- 
gammai Nachiar v. Subbammal , 16 Mad. L. J. 
20, Putti N arayanamurthy Ayyar v. Manumut 
Pillai, I. L. R 26 Mad. 322, Kumar Nath Bhutta- 
charjee v. Nobo Kumar Bhuttacharjee, I. L. R. 
26 Calc. 441, and Izzat-un-Nissa Begam v Kunwar 
Pertab Singh, L. R. 361. A. 203, distinguished. 
Subba Naidu v. Baihula Bee Bee Sahiba, 8 Mad. 
L . T. 188, referred to Raghunatha v. Sadagopa 
(1913) . . . 1 1. L. B. 36 Mad. 348 

4. Acquisition of 

inam land by Government for municipal purposes. 
Madras District Municipalities Act (IV of 1884), 
s 279 , effect of Sale by Municipalities — Imposi- 
tion by Government of ground-rent on occupier 

Ground-rent, liability to pay — G. O. No 210 of 
20th February 1889, effect of— Exemption from 
ground-rent, to be express. Even an mam land 
which is subject only to a quit-rent becomes, when 
acquired by Government under the Land Acquisi- 
tion Act, ordinary Government land liable to assess- 
ment m the hands of any person who might after- 
wards become the occupier whether deriving his 
title directly from the Government or from a 
Municipality which after such acquisition by the 
Government becomes owner under s. 279 of the 
Madras District Municipalities Act (IV of 1884) 
by payment of the amount settled as compensa- 
tion. Acquisition is only by the Government 
and not by the Municipality hence the previous 
mamdar’s right to exemption from assessment 
does not rest m the Municipality. A transferee 
from the Municipality of such land cannot there- 
fore claim as against the Government exemption 
from assessment. A person who claims exemption 
from the payment of such assessment as the 
Government may fix, must show some grant 
exempting him from the payment of the ordinary 
assessment. No exemption can be claimed with- 
out a giant or exemption m express words. Effect 
of G. 0. No. 210, dated 20th February 1889, per- 
mitting Municipal Councils to transfer lands vested 
m them by sale, mortgage or otherwise, was not 
to exempt the transferees from ordinary assess- 
ment that might be imposed but was only to re- 
move all objection to the transfer on the ground 



( 351 ) 


DIGEST OE CASES. 


( 352 ) 


RIGHT OE SUIT —concld. 

that the transferor is a Municipal Council. Hanu* 

manlu v. Secretary oe State (1913) 

I Xi. R. 36 Mad. 373 

“RING” GAME. 

See Ostensible Means of Subsistence 

I. L. B. 40 Calc. 702 

RIOTING. 

See Assessors, examination of. 

I. L. B. 40 Cale. 163 
See Charge . I. Ii. B. 40 Calc. 168 
See Cumulative Sentences. 

I. L. B. 40 Cale. 511 

See Jury, trial by. 

I. Ii. B. 40 Calc. 367 

BOADS. 

See Bhagdari Village. 

1. 1*. B. 37 Bom. 87 

RULES AND ORDERS OE HIGH 
COUBT. 

r. 426 — 

See Review . 1. 1». B. 40 Cale. 140 


s 

SALE. 

See Contract Act (IX of 1872), s. 11. 

I. L B, 35 All. 370 

See Executor, sale by. 

I. L. B. 36 Mad. 575 

See Mortgage . I. L. B. 40 Calc. 534 

— Covenant for title — 

Claim made against purchaser compromised before 
suit brought — Bight of purchaser to claim indemnity 
from covenantor . The purchaser of immovable 
property concerning which the seller has covenanted 
to indemnify the purchaser m the event of the 
title proving defective is not bound to wait until 
a suit is brought and he is deprived of the property 
by reason of a decree passed therein, but, if a claim 
which the purchaser has substantial reason to 
believe to be valid is brought against him, he may, 
after notice to the covenantor, compromise such 
claim and sue the covenantor on his covenant to 
recover the amount paid by him to effect the com- 
promise. Smith v„ Compton , 3 B, & A. 407, referred 
to. Durga Kunwae v , Kali Chaean, (1913) 
I. L. B. 35 All. 168 

SALE CERTIFICATE. 

See Adverse Possession. 

I. L. B. 40 Calc. 173 

SALE IN EXECUTION OE DECREE. 

See Appeal to Privy Council. 

I. L. B. 40 Calc. 635 

SALE EOB ABBEABS OE REVENUE. 

_ _ Act XI of 1859 , 55. 53, 

5 4 — Bur chase by mortgagee in execution of his 


SALE FOB ABBEABS OE REVENUE— 

concld. 

mortgage decree of the mortgaged property — Subse- 
quent arrears of revenue and sale for such arrears 
— Liability of purchaser m execution of decree of 
Civil Court — Rights of purchaser at sale for arrears 
of revenue. S 54 of Act XI of 1859 enacts that 
when a share of an estate is sold “ the purchaser 
shall acquire the share subject to all incum- 
brances, and shall not acquire any rights which 
were not possessed by the previous owner.” On 
9th August 1886 a mortgage was granted in favour 
of the respondent over a certain share m 4 out of 71 
villages. On 31st May he obtained a decree on 
his mortgage which was made absolute on 19th 
December 1899 He executed his decree and a sal© 
took place on 19th March 1900, at which the res- 
pondent himself became the purchaser. On 28th 
March an instalment of Government revenue on 
the 71 villages fell into arrear, and the whole resi- 
duary share of 71 villages including the 4 villages 
purchased by £he respondent, was notified for sale. 
The respondent did not pay the revenue due, but 
on 23rd April he obtained a certificate confirming 
the sale of 19th March in execution of his decree. 
On 6th June 1900 the whole of the villages was 
sold for arrears of revenue and was purchased by 
the predecessor in title of the appellant. In a suit 
against the respondent for the share purchased at 
the execution sale : — Held , by the Judicial Com- 
mittee (reversing the execution of the High Court), 
that the sale m execution of the mortgage decree 
took effect from the actual date of the sale, and not 
from its confirmation, and, therefore, from 19th 
March 1900 the respondent by his purchase became 
the proprietor of the estate sold, and not merely 
the purchaser of such right, title and interest m it 
as the mortgagor might have had. He was, there- 
fore, notwithstanding the provisions of s. 54 of Act 
XI of 1859 (which in fact rather confirmed the view 
taken), not m a position to maintain as against 
himself, or as against third parties unconnected 
with mortgage transactions upon the property, 
the position that his mortgage still remained an 
incumbrance thereon. That incumbrance had 
become extinct by the mortgagee’s overriding right 
when he became complete owner of the lands. To 
keep it alive, as the respondent sought to do, would 
introduce confusion into the mechanism of transfer 
and insecurity into the rights m immovable pro- 
perty which were not warranted by the Act. 
Bhawani Kuwar v. Mathura Prasad Singh, 
(1912) . . . I. L. R. 40 Calc. 89 

SALE OE GOODS. 

See Contract. . I. L, B. 35 All, 325 

Insolvency of pur- 
chaser before delivery — Vendor's right to refuse deli- 
very— Official Assignee, duties and rights of — 
Election within reasonable time — Tender of cash 
before delivery — Presidency Towns Insolvency Act 
{III of 1909), ss. 52, 62, 64 — Joint Hindu family, 
insolvency of member of — Infant partner — Contract 
Act (IX of 1872), 5. 247. On the insolvency of the 
kurta of a mitakshara Hindu family, a suit is not 
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SALE OP GOODS— ccwcfc?. 

maintainable by the Official Assignee for damage^ 
for breach of a contract entered into by the firm 
which was the joint business of the family. Under 
s. 52 of the Presidency Towns Insolvency Act, the 
rights that passed to the Official Assignee were the 
rights the insolvent had under the contract as an 
insolvent * hence, it was the duty of the Official 
Assignee to declare his election to take up the 
contract within a reasonable time, and to tender 
cash before calling for delivery. Ex parte 
Chalmers, L. R. 8 Ch. App. 289 , and Morgan v. 
Bam , L. B, 10 C. P. 15, followed. Grey v . 
Lamond Walker (1913) . I. L. R. 40 Calc. 523 

SALE OP LAND. 

See Limitation Act (IX of 1908), Sch. 
I, Arts. 97, 62. I. L. R. 37 Bom. 538 

SANCTION. 

See Criminal Procedure Code (Act V of 
1898), s. 195 . I. L. R. 37 Bom. 365 

SANCTION POR PROSECUTION. 

See Criminal Procedure Code, s. 195. 

I. L. R. 35 All. 90 

See Criminal Procedure Code (Act V 
of 1898), s. 250. 

I. L. R. 37 Bom. 376 

See Criminal Procedure Code (Act V 
of 1898), s. 403 (1). 

I. L. R. 36 Mad. 308 

See Penal Code (Act XLV of 1860), 

s. 199 . . I.L.R. 35 All. 58 

See Perjury . I. L. R. 36 Mad, 471 

r 1. Application to Dis- 

trict Judge under s. 195 , cl. (6) of the Criminal Pro- 
cedure Code ( Act V of 1898) — Transfer of such appli- 
cation to a Subordinate Judge /or disposal, — Juris- 
diction — Civil Courts ( Act XII of 1887), ss. 21(2), 
(4) and 22(1) — Appeal. An application made to a 
District Judge under s. 195, sub-s (6) of the 
Criminal Procedure Code, against the order of a 
Munsif, cannot be transferred by the District Judge 
to a Subordinate Judge for disposal. Bam Chat an 
Chanda Talukdar v. Tanpulla , 7. L. B. 39 Calc. 
774 , approved Semble : An application under 
s. 195, sub-s. (6) of the Criminal Procedure Code is 
not an “ appeal ” within the meaning of s. 22, 
sub-s. (1) of the Bengal Civil Courts Act, 1887. 
Hari Mandal v. Keshab Chandra Mana (1912). 

I. L. R. 40 Calc. 37 

2. - — — Appeal , right of 

— Gi ant or refusal of sanction by a lowei authority — 
Application to supenor authority whether a matter 
of appeal or revision — Limitation of the period of 
such application — Criminal Procedure Code (Act V 
of 1898), s 195 (6)— Limitation Act (IX of 1908), 
Sch I, Art. 154. Sub-s. (d) of s. 195 of the 
Criminal Procedure Code does not confer a right 
of appeal to the superior authority, but only 
invests the latter with powers by way of revision. 
Hardeo Singh v. Hanuman Dat Naram , I. L. B. 26 


( S54 } 

SANCTION POR PROSE CUTION — concld. 

All. 244, Mathuswami Mundah v. Veeni Chetti, 
I. L B. 30 Mad. 382, discussed and distinguished. 
Han Mandal v. Keshab Chandra Manna 16 
C. W. N. 903 , Mehdi Hasan v. Tata Bam, I. L. 
B. 15 All. 61, approved Bam Charan Talukdar 
v. Tanpulla, I. L. B. 39 Calc. 774, referred to. 
Where the question arises with reference to Art, 
154 of the Limitation Act (IX of 1908), it has 
merely to be stated that there is a doubt as to 
whether an appeal lies or not m such a case in order 
to give the applicant the benefit of the longer 
period. The High Court accordingly directed the 
Sessions Judge to hear an application to revoke a 
sanction made to him after the expiry of a month 
from this date. In re Noith. Ex parte Hasluck, 
[1895] 2 Q. B 264, Gopal Lai Sahai v. Bahorni, 
15 C. L. J. 120, followed. Pochai Meteh v . 
Emperor (1912). I. L. R. 40 Calc. 239 

3. Criminal Procedure 

Code (Act V of 1898), s. 195 — Verbal application — 
Jurisdiction — Revocation — Power of Court granting 
sanction — Practice. Where a verbal application 
was made by counsel for sanction to prosecute 
under s. 195 of the Criminal Procedure Code and 
granted by the Court, but no order could be 
drawn up as the application was not made upon 
formal petition : Held, that upon a formal petition 
being subsequently presented, the Court had 
jurisdiction to grant such sanction, the former 
sanction bemg inoperative Held, further, that a 
Judge sitting on the Original Side has no jurisdiction 
to revoke a sanction previously granted by him, 
and that application for such revocation must be 
made to a Civil Appellate Bench of the Court. Kali 
Kmkar Sett v. Dmobandhu Nundy, I. L. B. 32 
Calc. 379, discussed. Thaddeus v. Janaki Nath 
Saha (1912) . . I. L. R. 40 Calc. 423 

4. Second sanction — 

Criminal Procedure Code (Act V of 1898), s. 195 — 
Subsequent order, only a repetition of the first order — 
Revival of Proceedings — Penal Code (Act XLV 
of 1860), ss 193, 471 — Limitation . Where there 
are two orders purporting to grant sanction to the 
same prosecution, the later order will ordinarily 
be taken to be merely a repetition of the first and 
the period of limitation will begin to run from the 
date of the first order. Durban Mandar v. Jagoo 
Lai, I L. R. 22 Calc. 573, refered to. Durga 
Prosad Pathak v. Lachman Bania (1913) 

. L. R. 40 Calc. 584 

SCREENING OFFENCE. 

See Penal Code (Act XLV of 1860) 
ss. 213, 214 1. L. R. 37 Bom. 658 

SCRIBE OF DOCUMENT. 

Bee Evidence Act (I of 1872), s. 68. 

I. L. R. 35 All. 254 

SEARCH WARRANT. 

See United Provinces Excise Act (IV 
of 1910), s. 63. 

I. L. R. 35 All. 358 


N 
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SEARCH WARRANT — concld. 

See United Provinces Excise Act (IV 
of 1910), s. 60. 

I. L. R. 35 All, 575 

SEC QND APPEAL. 

See Execution of Decree. 

I. L. R. 40 Calc. 45 

See Vatan . I. L. R. 37 Bom. 700 

SECOND SANCTION. 

See Sanction eor Prosecution. 

I. L. E. 40 Calc. 584 

SECRETARY OP STATE FOR INDIA. 

suit against — 

See Jurisdiction. 

I. L. R. 40 Calc. 308 
See Jurisdiction oe Civil Court. 

I. L. R. 40 Calc. 391 
See Notice . I. L. R. 40 Calc. 503 
See Punitive Police. 

I. L. R. 40 Calc. 452 

SECURITY. 

See Criminal Procedure Code (Act V 
of 1898), ss. 397, 123. 

I. L. R. 37 Bom. 178 

— — deposit of— 

See Civil Procedure Code (Act V of 
1908), 0. XLI, R. 10, and s. 129. 

I L. R. 37 Bom. 572 

SECURITY TO KEEP THE PEACE. 

See Criminal Procedure Code, s. 107 

I. L R. 36 Mad. 315 
See Criminal Procedure Code, s. 125. 

I. L. R. 35 All. 103 

SEPARATE SENTENCES. 

See Cumulative Sentences. 

I. L. R. 40 Calc. 511 

SEPARATION. 

See Hinhu Law — Joint Family. 

I. L. R. 35 All. 80 

SENTENCE. 

See Criminal Procedure Code (Act V 
of 1898), ss. 397, 123. 

I. L. R. 37 Bom. 178 

SERVIENT TENEMENT. 

See Easement . I. L R. 40 Calc. 458 

SET-OFF. 

See Civil Procedure Code, 1908, 
0. VIII, R. 6. . I. L. R. 35 All. 238 

SETTLEMENT, 

See Hindu Law— Ad option. 

I. L. R. 37 Bom. 251 


SETTLEMENT OFFICER. 

order of — 

See High Court, jurisdiction of. 

I.L.R. 40 Calc. 477 

SHAFFEI MAHOMEDANS, 

See Wakf . I. L. R. 37 Bom. 447 

SHEBAIT. 

appointment of— 

See Religious Trust 

I. L. R. 40 Calc. 251 

1. — Alienation, power 

of — Dedicated property , acquisition of — Land Acqui- 
sition Act (I of 1894), s. 31, cl. (2) — Compensation 
money , withdrawal of. The position of a she - 
bait is analogous to that of the manager of an infant. 
He is entitled to possess and to manage the dedica- 
ted property, hut he has no power of alienation in 
the general character of his rights. S. 31, cl. (2) of 
the Land Acquisition Act applies to a shebait , 
since he is not competent to alienate the land. 
Kammi Debt v. Promotho Nath MooJcerjee , 13 C. L . 
J. 597 , followed. Ramprasanna Nandi Chow- 
dhuri v. Secretary of State for India (1913) 

I. L. R. 40 Calc. 895 
2 Lease by a pre- 

vious shebait m excess of his authority, suit for can- 
cellation of, by succeeding shebait — New cause of 
action if accrues to each succeeding shebait — Adverse 
possession, when commences, and if interrupted by 
death of original shebait — Limitation. The effect 
of a lease granted by a shebait in excess of his autho- 
rity is not to give each succeeding shebait a new 
cause of action for setting aside the alienation, 
and adverse possession commences from the date 
of the original disposition of the property and is not 
interrupted by the death of the original shebait and 
the succession of the new shebait. Each succeed- 
ing shebait does not get a new start for the purpose 
of limitation. Damodar v. LaJchan , L. R. 37 I. A. 
147 ; I. L. R. 37 Calc. 885 , followed. Where the 
plaintiff as shebait of a Thakur to which office he 
succeeded m 1903 sued for declaration of title to 
land, for recovery of possession and for cancella- 
tion of a putm lease granted on the 9th September 
1848 by a previous shebait who died m 1855, on the 
ground that the alienation was without legal neces- 
sity and m no way beneficial to the endowment and 
therefore not binding upon the endowed property 
in his hand : Held, that the suit was barred by 
limitation ; the title to annul the putm was ex- 
tinguished in 1867 at the latest. No substantial 
distinction in principle can be recognised between a 
piitni and a sale. Madhu Sudan Mandal v . 
Radhiha Prasanno Das (1912) 

17 C. W. N. 873 
SIMILARITY OF NAMES. 

See Trade-name I. L. R. 40 Calc. 570 

SLAUGHTERING FEES. 

See Madras District MuNiciPALinES 
Act, 1884, s, 191 I. L. R. 38 Mad. 113 
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SMALL CAUSE CASE. 

See Appeal. . I. L. R. 40 Calc. 537 

SMALL CAUSE COURT. 

See General Clauses Act (X op 1897), 
s. 3 (25) . I. L. R. 35 AIL 156 

See Vatan . I. L. R. 37 Bom. 

SOIL 

liability of— 

See Mortgage . I. L. R. 40 Calc. 342 

SPECIAL DAMAGE. 

See Limitation I. L. R. 40 Calc. 898 

SPECIFIC PERFORMANCE 

Agreement to renew a 

lease when specifically enforceable against a subse- 
quent lessee for value — Duty of subsequent lessee to 
enquire of terms of previous lease — Specific Relief 
Act (I of 1877), s. 27. An agieement to renew 
a lease under certain conditions on the determina- 
tion of the term of the lease can he specifically- 
enforced against a subsequent lessee for value 
who has omitted to make an enquiry of the 
tenant m possession about the terms of the 
lease under which he was holding it The occupa- 
tion of property by a tenant ordinarily affects one 
who would take a transfer of that property with 
notice of that tenant’s rights, and if he chooses to 
make no enquiry of the tenant, he cannot claim to 
be a transferree without notice. Baburam Bag v. 
Madhab Chandra Pollay (1913) 

I. L. R. 40 Calc. 565 

SPECIFIC RELIEF ACT (I OF 1877). 
s. 9. 

1. — Thicca tenant , 

ejectment of — Civil Procedure Code (Act V of 1908), 
s. 115 — Jurisdiction — Error of law Where in a 
suit, brought within 6 months from the date of dis- 
possession under s. 9 of the Specific Relief Act, to 
recover lands from which the plaintiff was dis- 
possessed by the end 1318, B. S., the Munsif found 
that the plaintiff was in possession of the lands for 
the year 1318, B. S , as thicca tenant or tenant-at- 
will, but holding that the said thicca right ceased 
after 1318 dismissed the plaintiff’s suit : Held , that 
the tenant was entitled to a decree for possession 
of those lands. Held, also, that the Munsif’s deci- 
sion was a refusal to exercise jurisdiction vested m 
him, and the High Court could interfere under s. 
115 of the Civil Procedure Code. Ramdoyal 
Shamanta v. Upendranath Shamanta (1912) 

17 C. W. N. 501 

2. _____________ Decree stayed 

pending suit for confirmation of possession — Onus 
as m suit for ejectment Where a decree m a suit 
under s. 9 of the Specific Relief Act is stayed 
pending a suit by the defendant for declaration of 
his title and confirmation of posession : Held, 
that the plaintiff in the latter suit must affirma- 
tively prove his right to present possession. Mono- 
har Pal v. Ananta Moyee Dassee (1913) 

17 C. W. N. 802 


SPECIFIC BELIEF ACT (I OF 1877)— 

contd. 

s. 21 — Partners , agreement, amongst , 

to refer disputes to arbitration — Withdrawal of one 
without cause , from arbitration — Suit to recover a 
share m debt realised by the other partner , if lies. 
Where a person has agreed with another that all 
matters in controversy between them should be 
referred to arbitration, it is not open to that person 
to resile from the agreement unless for good and 
sufficient cause. A dispute between partners whose 
business has come to an end regarding the divi- 
sion of assets, can only be finally settled in a proper 
smt for dissolution of partnership and for adjust- 
ment of accounts, and it is not proper that each of 
the parties should proceed by separate suits in 
order to recover from the other any sums due to the 
partnership business which he alone may have rea- 
lised. Where on the termination of a partnership 
business, the partners agreed to refer all matters in 
dispute between them relating to the partnership to 
arbitration, and then one of the partners withdrew 
from the arbitration without sufficient cause, and 
instituted a suit in the Small Couse Court to recover 
a half share of a partnership debt realised by the 
othei partner • Held , that the debt m suit being 
one of the matters which the plaintiff had contrac- 
ted to refer to arbitration, s 21, Specific Relief Act, 
was a bar to the continuance of the suit. That the 
smt was not maintainable at all. Ram Chandra 
Pal v. Krishna Lal Pal (1912) 17 G. W. N. 351 

s. 27. 

See Specific Performance. 

I. L. R. 40 Calc. 565 

s. 29 — Agreement of sale — Specific per- 
formance — Alternative relief — Civil Procedure Code 
(Act V of 1908), 0. VII. r. 7. Where m an agree- 
ment of sale it was stipulated that if the transaction 
fell through for default of the vendors (defendants), 
the vendee (plaintiff) would be free to enforce speci- 
fic performance at law and would be entitled to be 
credited with interest on his deposit from the date 
on which it was made, but if it fell through owing to 
the vendees’ default, then the latter would be 
entitled to the refund of the hare deposit without 
interest, and the vendors would be at liberty to 
dispose of the property m any other way they 
might choose ; and the Court below refused a 
decree for specific performance and gave a decree 
for the refund of the deposit with interest though 
the plaintiff (vendee) did not ask for any such 
alternative relief : Held, that the Court below was 
in the main right, as it did not necessarily follow 
from the dismissal of a suit for specific perform- 
ance that an order for the refund of any part- 
payment of the purchase-money should also be 
denied. Ibrahimbhai v. Fletcher, I. L R. 21 Bom. 
827, Alolceshi Dassi v. Hara Chand Dass, I. L . R . 
24 Calc. 897, Amma Bibi v. Udit Naram Misra, 
I. L. R . 31 All. 68 ; Howe v. Smith, 27 Ch. D. 89, 
referred to. The vendee could, notwithstanding 
that his suit for specific performance has been 
dismissed, and no matter on wbat ground it failed 
have brought a suit for the recovery of his deposit 
Parangodan Hair v. Perumtodulca Pilot Chata, 

N 2 
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SPECIFIC BELIEF ACT ( I OF 1877)— 

concld. 

s. 29 — concld 

I. L. JR. 27 Mad. 380, referred to. Held , fuit v er, 
that the Subordinate Judge was right in refusing 
to relegate the parties to fresh litigation as there 
could have been but one result of another suit on 
the contract. Howe v. Smith, 27 Oh. D. 89, referred 
to. Raghu Nath Sahai v. Chandra Pratap 
Singh (1912) . . . 17 C. W. N. 100 

s. 42. 

See Court-fee . I. L B. 40 Calc. 245 

Declaration, when will he given. 

In order that a suit can be held not maintainable 
by reason of the proviso to s. 42 of the Specific 
Relief Act (I of 1877), it must be shown that the 
defendant was in possession, and that as against 
him the plaintiff could have obtained an order for 
delivery of possession, Malaiyya Pillai v. Peru- 
mal Pillai (1913) . I. L. R. 36 Mad. 62 

s. 45. 

See Municipal Corporation. 

' I. L. B. 40 Calc. 836 

ss. 45, 46. 

See Plead ership Examination. 

I. L. R. 40 Calc. 588 

STAMP. 

See Stamp Act (II of 1899), ss. 2 (23)> 
, 62 and 63 . I. L. R. 35 All. 299 

STAMP ACT (II OF 1899). 

ss. 2 {23), 62, 63. 

Sarlchat — Memorandum 

of account — Receipt — Several items of over Rs. 20 
each — Each item to he stamped. Held, that a memo- 
randum of account between debtor and creditor, 
which was left in the possession of the debtor 
and consisted of items entered from time to 
time of money advanced and repaid, v as a docu- 
ment which required a separate receipt stamp in 
respect of each item of over Rs. 20. Emperor v. 
Tulshi Ram (1913) . I. L. R. 35 All. 280 

* . Seh, I, Arts. 5, 43 — Submission to 

arbitration, stamp upon . Where certain contract 
notes, in addition to the intimation by the broker 
of the purchase or sale of the goods, contained sub- 
missions m writing by the buyer and seller to refer 
disputes to arbitration signed by the broker as the 
authorised agent of the parties, and, being stamped 
with a one -anna stamp according to a practice recog- 
nised by the Court for a long series of years, was 
held by the Tnal Judge to be inadmissible in 
evidence on the ground that the submission to ar- 
bitration was chargeable with an eight -anna stamp 
under Sch. I, Art. 3 of the Indian Stamp Act as an 
agreement not otherwise provided for, the Court of 
Appeal held that the Court was not prepared to 
question the practice on the materials before it. 
and that the submission should he treated as duly 
stamped. In the matter of s. 11, sub - s . (2) of the 
Indian Arbitration Act of 1866, and In the matter of 


STAMP ACT (II OF 1899 )— concld 
Sch. I — concld . 

a Reference to Arbitration. Baijnath v. Ahmed 
Musaji Saleji (1912) . 17 C. W 1ST. 395 

STAMP-DUTY. 

See Arbitration. 

I L. R. 40 Calc. 219 
STANDARD OF PROOF. 

See Limitation I. L. R. 40 Calc. 898 

— Civil and criminal 

trials — Presumption — English rules. On the ques- 
tion of the standard of proof : there is but one rule 
of evidence which in India applies to both civil and 
criminal trials, and that is contained m the defini- 
tion of “ proved ” and 44 disproved ” m s. 3 of the 
Evidence Act. The test m each case is, would a 
prudent man after considering the matters before 
him (which vary with each case) deem the fact 
m issue proved or disproved ? The Court can 
never be bound by any rule but that which, coming 
from itself, dictates a conscientious and prudent 
exercise of its judgment There is a presumption 
against crime and misconduct, and the more heinous 
and improbable a crime is, the greater is the force 
of the evidence required to overcome such presump- 
tion. The English rule in these matters does not, 
as such, apply m India. Jarat Kuman Dassi v. 
Bissessur Dutt , I. L. R. 39 Calc. 245, explained. 
Weston and Others v. Peary Mohan Dass (1912) 
I. L. R. 40 Calc. 898 

STATUTE LAW. 

See Criminal Revision 

I. L. R. 40 Calc. 41 

STATUTES, CONSTRUCTION OF. 

See Construction of Statutes. 

1. — Where a later 

Act of Legislature does not purport or affect to 
supersede an earlier Act, the Court will endeavour 
to read the two enactments together and to avoid 
conflict if possible. Rancacharya v. Dasacharya 
( 1912) . . . I. L. R. 37 Bom. 231 

2. Change in lan- 

guage if necessarily imports a change of law. A 
change in the wording oi a section of an enactment 
does not necessarily involve a change in the law. 
Secretary of State for India v Purnendu 
Narain Roy (1912) . . 17 C. W. N. 1151 

STAY OF EXECUTION. 

See Execution of Decree. 

I.L. R. 35 All. 119 

See High Court, jurisdiction of. 

I. L. R. 40 Calc. 955 

STEAMER COMPANY. 

liability of— 

See Carriers . I. L.JB. 40 Calc. 716 
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STRANGER PURCHASER. 

See Court Sale I. Xj. R, 36 Mad. 194 

STRIDHAN. 

See Hindu Law — Inheritance. 

I. L. E. 36 Mad. 116 

See Hindu Law — Stbidhan. 


SUCCESSION ACT (X OF 1865)— condd. 
s. 244 — condd . 

I. L. R, 17 All, 47 5, Esoof Hasshim Dooply y, 
Fatima Bibi, I. L . R. 24 Calc. 30, and Sheikh Azim 
v. Chandra Nath Namdas, 8 C. W . N. 748* Mount - 
STEPHENS V . GaRNETT-ORME (1913) 

I. L. B. 35 All. 448 


SUB-MORTGAGE. 

See Agra Tenancy Act (II oe 1901), s. 20, 

I. Ii. R. 35 All. 405 

SUBROGATION. 

See Mortgage — Redemption. 

I. Ii R. 36 Mad. 426. 

SUCCESSION. 

See Hin*du Law — Endowment. 

I. L. R. 35 All. 283 

SUCCESSION ACT (X OF 1865). 

— - — Legacy given if a speci- 
fied uncertain event shall happen, no time being men- 
tioned m the will for occurrence of that event-— Con- 
struction of wills made m India by natives of India, 
A testator made certain legacies in his will m favour 
of his son N and directed that in the event of N 
dying after the death of the testator without marry- 
ing, or if married, without lineal heir, his share 
should revert equally to his surviving sisters or 
their heirs The testator died and N claimed to be 
entitled to the legacies absolutely. Held , that the 
restriction sought to be placed on N's inheritance 
by the said provision of the will was nugatory, and 
that N took an absolute interest m all property be- 
queathed to him under the will. In constructing 
a will made m India by a native of India, it must be 
kept m mind that such a will cannot be construed by 
reference to cases on wills contained m the English 
Law Reports. Norendra Nath Sircar v. Kamal- 
basini Dassi, I. L. R 23 Calc. 563 ; L . R . 23 I. A. 
18, 26, referred to. Nowroji Pudumji (Sirdar) v. 
Putlibai (1912) . I. L. R. 37 Bom. 644 

ss. 105, 159. 

See Will. . I. L. R. 40 Calc. 192 

s. 111. 

See Hindu Law — Will 

I. L. R. 40 Calc. 274 

s. 164. 

See Doctrine oe Satisfaction. 

I. L. R. 37 Bom. 211 

s. 244 — Civil Procedure Code , 1908, 

s 2 — Will — Probate — Application for probate 
dismissed — “ Decree ” — “ Order ” — Appeal. Held, 
that the order of the District Judge granting 
or refusing probate of a will on an application made 
under the provisions of s. 244 of the Indian Suc- 
cession Act, 1865, is a 4 decree ’ within the meaning 
of s. 2 of the Code of Civil Procedure, 1908, and 
appealable as such. Held, also, that the court-fee 
payable on such an appeal is Rs. 10 under Art. 
17, Cl. (vi) of the second schedule to the Couit Fees 
Act, 1870. Umrao Chand v. Bmdraban Chand, 


SUCCESSION CERTIFICATE. 

See Succession Certificate Act. 


SUCCESSION CERTIFICATE ACT (VII 
OF 1889). 


See Limitation Act (IX of 1908), Sch. I, 
Art. 182, cl. (5). 


; t T T> orr ■D rt w, 


Certificate of succession 

— Joint certificate not illegal if granted with the con- 
sent of the grantees. Held, that the grant of a joint 
certificate under the provisions of the Succession 
Certificate Act, 1889, is not illegal, provided that 
the persons to whom such certificate is granted all 
consent to its being granted m this form Ram 
Raj v. Brij Nath (1913) I. L. R. 35 All. 470 

ss. 4, 16 — Succession certificate — 

Holder of certificate not entitled to transfer his 
rights thereunder Held, that the rights conferred 
by the grant of a succession certificate under the 
Succession Certificate Act, 1889, are personal to the 
grantee and cannot be assigned Allah Dad Khan 
v. Sant Ram (1912) . I. L. R. 35 All. 74 


s. 9. 

X. — Certificate m favour 

of Hindu widow to realize interests only — Certificate 
ultra mres. Held, that where a certificate was 
granted to a Hindu widow for collection of debts 
due to her late husband, it was not competent to the 
Court, m lieu of requiring security from the grantee, 
to give a certificate for realization of interests only 
without disturbing capital Shib Dei v. Ajudhia 
Prasad, F. A . f O , No. 108 of 1910, decided on the 
13th of February 1911, referred to. Jai Dei v. 
Banwari Lal (1913) . 1. 1» R. 35 All. 249 

2. - Certificate to a 

minor can be granted — S 9, no bar. A succession 
certificate can be granted to a minor. Per Curiam 
s. 9 of the Succession Certificate Act (VII of 
1889) piesents no difficulty to the grant m such a 
case Kali Coomar Chatter jea v. Tara Prossunno 
Mookerjea, 5 C. L. R. 517, and Ram Kuar v. 
Sardar Singh, 1. L. R. 20 All. 352, followed Ex 
parte Mahadeo Gangadhar , 1. L. R. 28 Bom. 344, 
and Gulabchand v. Moti , I. L R. 25 Bom 523, con- 
sidered Ivrishnama Charlu v Venkammah (1913) 
I. Ii. R. 36 Mad. 214 

SUDRAS. 


See Hindu Law — Inheritance. 

I, I*. R. 40 Calc. 545 


SUIT. 

'See Review, application for. 

I. L. R 40 Calc. 541 
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SUIT — concld. 

dismissal of— 

See Civil Procedure Code, 1908, 0 IX, 
ER 8, 9 ; O. XXII, RE 3, 9. 

I. L. R. 35 All. 331 

„ . Bengal Tenancy Act 

( VIII o/1885), ss . 30 (b), 37, 105, 107, 109— Whether 
an application under s. 105 of the Act , a suit — With- 
drawal of an application undei that section, effect of 
— Subsequent suit for enhancement of rent under s. 
30(b), whether maintainable An application under 
s. 105 of the Bengal Tenancy Act cannot be regard- 
ed as a suit : TJpadhya Thahur v Persidh Singh, I L. 
B. 23 Calc. 723, referred to Therefore, although an 
application under s 105 of the Bengal Tenancy Act 
was previously withdrawn without liberty to make 
a fresh apphcation, a subsequent suit for enhance- 
ment of rent under s. 30 (b) of the Act is maintain- - 
able; the provisions of either s 37 or 109 of the 
Act are not applicable to such a case. Cheodditti 
v. Tulsi Singh (1912) . I. L. R. 40 Calc. 428 

SUITS VALUATION ACT (VII OE 

1877). 

s. 8. 

See Court-fee. 

I. L. R. 40 Calc. 245, 615 

SUMMARY JURISDICTION. 

See Companies Act (VI of 1882), s. 74 

4 I I*. R. 35 All 173 

SUMMONS. 

See Civil Procedure Code, 1908, 0. V, 

r. 15 . . I L R 35 All. 556 

SURETY. 

1. — — Promissory note 

executed by agent after settlement of accounts for sum. 
due to principal — Representatives m interests of and 
surety for deceased agent, by pnncipal — Surety, if en- 
titled to go behind promissory note and have account 
taken m his presence — Set off, if can be pleaded — 
Interest, when to run from. The plaintiffs sued for 
the recovery of money due on a promissory note 
executed by their deceased agent 8 m their favour 
after settlement of accounts for the sum due to 
them. The defendants, who were the brothers of S, 
were sued both m their character as representatives 
in interests of S and as sureties for him under a 
surety bond executed by them in favour of the 
plaintiffs. The defendants disputed the 
amount due and claimed as set-off the 
amount payable by the plaintiffs to their brother 
on account of salary. The Court after taking ac- 
counts, made a decree m favour of the plaintiffs 
for a smaller sum than that mentioned m the pro- 
missory note • Held, that the principle that as 
between a principal and an agent settled accounts 
will not be re-opened unless fraud or undue influence 
is established, is limited in its apphcation only as 
between a principal and an agent and as the de- 
fendants were sued not only as representatives in 
interest of the deceased agent but also as sureties 
they were entitled to go behind the promissory note 


SURE T Y — concld. 

and to have the accounts examined m their pre~ 
sence. The defendants were also competent to 
plead a set-off. S. Ill of the Civil Procedure Code 
(Act XIV of 1882) does not take away from parties 
any right to set-off whether legal or equitable which 
they would have independently of that Code and 
such right exists not only m cases of mutual debts 
and credits but also when cross demands arise out 
of the same transaction, or are so connected m their 
nature and circumstances as to make it inequitable 
that the plaintiff should recover and the defendant 
should be driven to a cross suit Held, further, 
that the plaintiffs were entitled to interest by way of 
damages from the date of the institution of the 
suits, and not merely from the date of the decree 
of the Court of first instance. Kalanund Singh 
v. Gir Prosad Das (1913) . 17 C. W. N. 1060 

2. Smety-bond for 

judgment-debtor's appearance m Court — Death of 
judgment-debtor before time of appearance — Liability 
of surety. Where the decree -holder applied to en- 
force the condition of an undertaking given by a 
surety that the judgment-debtor would apply m 
insolvency within a specified time and that he 
would appear m Court whenever he was required 
to do so, and the judgment-debtor died before the 
time of appearance had arrived : Held, that the 
decree-holder lost his remedy against the surety. 
The event which occuned was not m contempla- 
tion of either party and therefore put an end to 
the obligation that there was under the contract. 
Nabin Chandra Hazari v. Mritunjoy Barrie: 
(1913) .... 17 C. W. N. 1241 


T 

TAR-WAD. 

See Malabar Law. 

I. L. R.36 Mad. 591 

Presumption as to 

ownership of property acquired in the name of junior 
member of tarwad — Presumption of fact and net 
of law. No presumption of law can be raised as to 
whether properties acquired in the name of a ju- 
nior member of a tarwad belong to lnm or to his 
tarwad Any presumption to be raised is one of 
fact. Govinda Panikker v. Nani (1913) 

I. L. R. 36 Mad 304 

TAXATION. 

See Bombay Regulation II of 1827, 

s. 52 . I. L. R. 37 Bom. 303 

“TEJI MANDI 99 TRANSACTIONS. 

See Wager . I. L. R. 37 Bom. 264 

TENANCY AT WIDE. 

See Landlord and Tenant. 

I. L. R. 36 Mad. 55T 

TERRITORIAL JURISDICTION. 

See Divorce . I. L. R. 40 Calc. 215 



( 365 ) 


DIGEST OF CASES. 


( _366 ) 


THAKBUST MAP. 

If evidence of condi- 
tions at Permanent Settlement — Second appeal — 
Chitta of lands escheated to Government , if public 
document. It cannot be laid down broadly that 
a thakbust map prepared m 1865 is no evidence 
of the state of things at the Permanent Settlement. 
Where in deciding whether certain lands m dispute 
were included within one estate or another at the 
time of the Permanent Settlement the lower Ap- 
pellate Court relied on the thakbust map : Held, 
that the finding could not be questioned m second 
appeal. A chitta piepared by Government of 
lands which had escheated to it stands on the same 
footing as a chitta prepared m respect of lands 
m which Government is interested, as a proprietor. 
Such a chitta is not a public document. Fazlur 
Rahim v Nabendra Krishna Roy (1912) 

17 C. W. N. 151 

THEFT. 

See Criminal Procedure Code (Act 
Y of 1898), ss. 397, 123. 

I. L R. 37 Bom. 178 

Theft of fish m ir- 
rigation tank — Fish, offence of theft of — Depen- 
dent upon power of fish to leave the tank. Although 
the capture of fish in an ordinary irrigation tank 
will not of itself amount to theft, yet if the water 
m the tank become so low as to permit the fish 
leaving the tank, the offence may be committed. 
Subba Beddi v Munsoor Ah Saheb, I L. B. 24 Mad. 
81, explained. Be Subbian Servai (1913) 

I. L R. 30 Mad. 472 

TITLE. 

See Fraud . I. L R. 37 Bom. 217 
See Gujrat Talukdars’ Act (Bom. Act 
VI of 1888), s. 31. 

I. L. R. 37 Bom. 380 

See Limitation I. L. R. 37 Bom. 231 

See Provincial Small Causes Courts 
Act (IX of 1887), ss. 15, 33 

I. L. R. 37 Bom. 675 
See Review I L. R. 40 Calc. 140 

TITLE-DEEDS. 

See Letters Patent (amended) of the 
Bombay High Court, cl 12. 

I. L R. 37 Bom. 494 

TORT. 

See Limitation I. L. R. 40 Calc. 898 
TRADE. 

See Hindu Law — Joint Family. 

I. L. R. 37 Bom. 340 

TRADE-MARK. 

See Counterfeiting Trade -Mark 

1. — — Using a false 

trade-mark — Possession of instruments for counter- 
feiting a trade-mark — Selling umbrellas with coun- 
terfeit trade-mark — Trade-name, use of, by rival 
manufacturer — Using a false trade description — 
Penal Code ( Act XLV of 1860), ss. 482 , 485 and 


TRADE MARK — conid. 

486 — Merchandise Marks Act (IV of 1889), ss. 6 
and 7. A trade-mark must be some visible and 
concrete device or design affixed to goods to in- 
dicate that they are the manufacture of the person 
whose property the trade-mark is It must con- 
sist of a name impressed in some distinctive way. 
There is a distinction between a trade-mark and a 
trade-name : Singer Manufacturing Co. v Loog, 
L B. 8 A. C. 15, referred to. Where a tradesman 
alleged m his complaint to the Magistrate that his 
trade-mark consisted of a particular device, with 
the name 44 Butto Knsto Pal ” or 44 SnButto Knsto 
Pal,” said to be that of his son, but at the trial 
claimed only the name as the trade-mark while 
one of the partners disclaimed the device except 
the name, and the former’s son claimed the name 
as representing his own trade-mark in a separate 
business, and the rest of the prosecution evidence 
did not establish the possession or use of any 
specific trade-mark : Held, that the complainant 
had not proved that he had a trade-mark, for the 
infringement of which a rival tiader, using a 
similar device with the same name, could be con- 
victed under ss. 482, 485 or 486 of the Penal Code, 
and that the case was of a civil nature When a 
manufacturer has no exclusive right to manufacture 
a certain article or even articles of a particular 
brand, all that he can claim is that no other manu- 
facturer should so mark such articles as to pass 
them off as the former’s when they are not. Sem - 
ble : The improper use of a trade-name may fall 
under s. 5 of the Merchandise Marks Act (IV of 
1889) and be punishable under s. 6 or s. 7 as a 
false trade description Anath Nath Dey v. 
Emperor (1912) . I. L. R. 40 Cale. 281 

2. ' Licensor and 

Licensee — Estoppel — Evidence Act (I of 1872), s. 
117 — Licensee's right to question Licensor's title — 
Public Policy — Assignment of trade-mark denoting 
merely standard or quality of manufacture — Aban- 
donment of trade-mark— Incoming Partner , liability 
of, for obligations of firm — Costs The licensee 
of a trade-mark is estopped as against h s 
licensor from questioning the latter's title to the 
trade-mark The fact that the licensee has repu- 
diated his contract with his licensor cannot give 
him the right to question the licensor’s title, for 
the latter’s concurrence is necessary to rescind 
the contract Johnstone v Milling, 16 Q. B. D. 
460, referred to. Where jute trade-marks, bearing 
the name of the original proprietor of those marks, 
have come, by usage of trade, to indicate, not the 
skill in selecting jute of the original proprietor 
so as to make those marks personal to him, but 
merely a certain standard, kind, quality, or mode 
of manufacture of goods, irrespective of the person 
m whose hands the business might he, the assign- 
ment of such marks is not a fraud on the public or 
against public policy. A license for four out of 
seven trade-marks, the remaining three having been 
abandoned, is valid. British Amencan Tobacco 
Co , Ld. v. Mahbodb BuJcsh , I. L. B. 38 Calc. 110, 
distinguished. As the right to a trade-mark might 
be acquired so it might he abandoned, and no 
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TRADE MARK —concld. 

length of time is required for acquiring the right, 
or, apart from statutory law, to constitute an 
abandonment Lavergne v. Hooper , I. L. R.8 
Mad. 149 , approved. An agreement by an in- 
coming partner to make himself liable to credi- 
tors of the firm before he joined it, may be estab- 
lished by indirect evidence, and the Courts lean 
m favour of such an agreement and are ready to 
infer it from slight cncumstances. Ex parte 
Jackson , 1 Ves Jun. 131 , Ex parte Peele , 6 Ves. 
Jun 602 , and Rolfe and the Bank of Australia v. 
Flower Salting & Co., L R. 1 P. C. 27, approved. 
Jagarnath & Co. v. Cresswell and Others. 
(1913) . . . I. L. R. 40 Calc. 814 

TRADE-NAME. 

use of — 

See Trade mark I. L. R. 40 Calc. 281 

Similarity of names 

of Insurance Companies — ■“ Oriental 55 — Word known 
m business — Intention to deceive — Injury to plaint- 
iff — Injunction — Provident Insurance Society — 
Provident Insurance Societies Act (F of 1912), 
ss. 5 and 6 — Indian Life Assurance Companies 
Act (VI of 1912) — User. On an application by 
the plaintiff company, an old, large and well known 
Insurance Company, registered m Bombay, and 
having a branch office in Calcutta, for a tempo- 
rary injunction to restrain the defendant company, 
which was incorporated in Calcutta m November 
1912, with a small share capital, but with the 
widest powers of doing life and other insurance 
business, though its present rules limited its life 
insurance business to the issue of policies for sums 
not exceeding Rs. 500, from using or carrying 
on business under the name it had adopted — 
Held , that, inasmuch as the term “ Oriental ” had 
become identified with the plaintiff company, an 
injunction should issue restraining the defendant 
company from using the term “ Oriental ** in its 
name, as such user would be likely to deceive the 
public, and the defendant company would be a 
source of danger to, and would be liable to cause 
damage to, the plaintiff company. Merchant 
Banking Company of London v. Merchants Joint 
Stock Bank, L. R. 9 Ch D. 660, Accident 
Insurance Company , Ld. v. Accident, Disease and 
General Insurance Corporation, Ld , 54 L. J. Ch. 
104 and Guardian Fire and Life Assurance Com- 
pany v Guardian and General Insurance Company 
Ld., 50 L. J. Ch. 253, referred to. The circum- 
stance that the field of operation of the defendant 
company was in the Orient, did not entitle it to 
the use of the terms “ Oriental. ” Hendricks v. 
Montague, L. B. 17 Ch. D. 638 , followed. Rugby 
Portland Cement Co., Ld., v. Rugby and Newbold 
Portland Cement Co., Ld., 8 R P. C. 241 (C.A.) 
9 R. P. C. 46, distinguished. Semite : An Insurance 
Company, incorporated under the Indian Companies 
Act, is not a Provident Insurance Society within 
the scope of the Provident Insurance Societies 
Act of 1912. Oriental Government Security 
Like Assurance Co., Ld. v. Oriental Assurance 
Co., Ld. (1913) . . I. Ii. R. 40 Calc. 570 


TRANSFER. 

See Criminal Procedure Code, s, 526. 

I. L. R. 35 All. 5 

See Transfer of Application. 

See Transfer of Holding. 

Appeal — Powers of 

Couit to whom case is transferred for trial — Limita- 
tion — Practice When an appeal has been trans- 
ferred for trial by a District Judge to a Subordinate 
Judge, the Subordinate Judge has, for the purpose 
of disposing of the appeal, under the Bengal, 
North-Western Province and Assam Civil Courts 
Act, all the powers which could be exercised by 
the District Judge. Where, therefore, an appeal 
was presented to the District Judge after the 
period of limitation, owing to a mistake of law 
as regards the appealability of the suit, and the 
District Judge admitted the appeal under s. 5 of 
the Limitation Act and transferred the appeal 
to the Subordinate Judge for disposal, the Subor- 
dinate Judge has power to consider whether the 
appeal was competent or barred by limitation : 
Jhotee Sahoo v. Omesh Chunder Sircar, I. L. R. 
5 Calc 1, not followed. Vismadev Das v. Sita 
Nath Roy (1912) . I. L. R. 40 Calc. 259 

TRANSFER OF APPLICATION. 

See Sanction for Prosecution. 

I. L. R. 40 Calc. 37 

TRANSFER OF HOLDING. 

See Landlord and Tenant. 

I. L. R. 40 Calc. 870 

TRANSFER OF PROPERTY. 

See Right of Suit. 

I. L. R. 86 Mad. 373 

TRANSFER OF PROPERTY ACT (IV 
OF 1882) 

ss 3, 41 — Benami sale — Sale by 

benamidar — Estoppel — Notice — Wilful abstention 
from calling for title-deeds and from making en- 
quiry as to title — Infant, if may be estopped by his 
own fraudulent misrepresentations — Acts and ad- 
missions of guardian , if bind ward. B executed 
in favour of R a benami sale-deed which as well 
as the property conveyed (a putni tenure) he kept 
in his own possession R subsequently purported 
to transfer the property to the defendant : Held, 
in a suit by the representative of B against the 
defendant for recovery, that if it was found that 
the latter made no attempt to take the title-deeds 
of the property including the sale-deed of B 
in R's favour, the wilful or negligent abstention 
on the part of the defendant to call for the title- 
deeds would deprive him of the protection which 
a Court of Equity would extend to a bond fide pur- 
chaser for value without notice, and the defendant 
would not be allowed to set up the plea of estoppel 
against the plaintiff. Quosre : Whether in a case of 
fraudulent representation an infant may be bound 
by an estoppel. Held, that an infant is not es- 
topped by the acts or admissions of other persons 
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TEAK SEER OE PROPERTY ACT (IV 
OE 1882) — contd. 


TEAK SEER OE PROPERTY ACT (IV 
OP 1882) — contd. 


— s. 3 — concld. 

in this case his mother and natural guardian. 
Held, further, that as the mother of the infant 
did not place the benamidar of his father, R, in a 
position where she knew It would be able to 
commit a fraud (there being no finding and it be- 
ing unlikely that she even knew of the existence 
of the benami conveyance to R) there was no 
ground for a plea of estoppel as contemplated 
by s 41 of the Transfer of Property Act. A 
purchaser is bound to make enquiry into the title, 
and if he does not take reasonable care to do so, 
he takes the chance of his claim being defeated 
by the real owner. Ram Charan Das v. Joy 
Ram Majhi (1912) . . 17 C. W. K 10 


s. 43— 


See Adverse Possession. 

I. E. R. 40 Calc. 173 

— s. 52 


“• — Lis pendens — Suit to 

enjoice simple mortgage ending m compromise— Exe- 
cution sale pending suit— Purchaser, ij bound by com- 
promise— ‘ Contentious suit ” — “ Immovable pro- 
perty” suit respecting . The mere fact that a suit is 
terminated by a consent decree does not take the 
suit out of the operation of the doctrine of Its pen- 
dens as enunciated m s. 52 of the Transfer of 
Property Act A suit to be tc Contentious 55 within 
the meaning of s. 52, need not be contested 
an all its stages. A conte.ntious suit is one in which 
f P ar ty having difference with another puts the 
law m motion as against the other. Kailas Chan- 
dra v Pul Chand , 8 B L. R 474 , Kasumunnesa v. 
Nilratna, I. L, R. 8 Calc. 188, distinguished. Ki- 
dhory Mohan v. Mazafar Hussain , I L R. 18 Calc. 
79, referred to. Paiyaz Hussain v. Prag Naram , 
L. R. 34 I. A. 102 , relied on. The doctrine of lis 
pendens applies to a suit to enforce a simple mort- 
gage. Paiyaz Hussain v. Prag Naram, L. R. 34 
I A. 102, referred to. The doctrine applies to a 
purchase at an execution sale pending the suit. 
Radha Madhub v. Monohur, L. R 15 I. A. 97, 
Moti v. Kurabuldm, L. R. 24 I. A. 170, Paiyaz 
Hussain v. Prag Naram, L. R. 34 I. A 102, relied 
on. 'Tinoodhan Chatterjee v. Trajxokhya 
Charan Sanyal (1912) . 17 C. W. K. 413 


2 — Lis pendens — 

Pai tition between defendants inter se of the property 
in dispute — Partition affected by hs pendens — 
Plaintiffs omission to bring partition to the notice 
of the Court — Practice — Array of parties — Plead- 
ing — Change of parties m pending litigation — 
Procedure . The plaintiff, who owned a third 
share in an equity of redemption, obtained a 
decree to redeem his share of the mortgaged pro- 
perty from his four mortgagees. The plaintiff 
paid the redemption money in the Court, but after 
the expiry of the period fixed by the Court. The 
Subordinate Judge held that the payment was 
validly made and ordered possession of the pro- 
perty to be delivered to the plaintiff. This order 
was reversed by the District Judge on the 7th 


S. 52 — contd. 

January 1902. On the 10th January 1902, the 
four joint mortgagees effected a partition inter se, 
and the property, the subject-matter of the suit, 
fell to the share of one of them, Gopal. The plaint- 
iff appealed to the High Court from the District 
Judge’s order, on the 14th January 1902. The 
next day, that is, on the 15th January 1902, Gopal 
died, leaving him surviving a widow Gangabai. 
In the High Court appeal, the fact of partition 
dated the 10th January 1902 was not mentioned ; 
but Gopal’ s death was brought to the Court’s 
notice, but it was held that the right to sue sur- 
vived against the other defendants. The High 
Court reversed the order of the District Judge 
and remanded the suit for extending the time of 
payment if any good cause were shown for it. 
In the District Court Gopal’s name was removed 
from the array of parties and time was extended. 
The plaintiff paid the money within the time so ex- 
tended and obtained an order to recover possession 
of the property. Gopal’s widow, Gangabai, inter- 
vened on the ground that as she was no party to the 
District Judge’s order, she was not bound by it and 
could not be dispossessed. The Subordinate 
Judge granted the application. The plaintiff 
thereupon brought a suit to establish his right to 
the possession of the property. The Subordinate 
Judge decreed the plaintiff’s claim ; but on appeal, 
it was dismissed by the District Judge. On appeal 
to the High Court, the decree was confirmed on 
the ground that the plaintiff’s right was affected 
by his own negligence in omitting to bring upon 
the record the representatives of Gopal ; and his 
right was not affected by the partition of the 10th 
January 1902 which did not fall within s. 52 
of the Transfer of Property Act, 1882. On appeal, 

I under the Letters Patent : Held, that the plaint- 
iff could not be defeated on the ground that m 
another proceeding he did not communicate to 
the Court the fact of Gopal’s death, which he did 
not know Held, further, that the partition in 
question fell within s 52 of the Transfer of 
Property Act, 1882, for it was a transfer or, at any 
rate, a dealing with the property m suit. Per 
Curiam : It is part of any litigant’s right so far 
as the subj’ect-matter and conduct of the suit are 
concerned, to know precisely where he stands. 
He is entitled to know who his opponents are, 
and, when that has been definitely and finally 
ascertained, to insist that no dealing on their parts, 
with the property m suit, shall compel him to go fur- 
ther afield, and bring m new parties, who, hut for 
such dealing, could have had no locus standi at all. 

A complete right needs a person of incidence as 
well as a person of inherence. No party during 
the conduct of a suit has any power, by dealing 
with the property, to change the person of incidence 
or inherence to the detriment of the other. 
Ishwar Lingo v. Dattu Gopal (1913) 

I. L. E. 37 Bom 427 
3. — Lis pendens — Main- 

tenance decree — Execution proceedings after a long 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — contd. 

— ■ s. 52 — concld. 

period — Alienation of property during the period — 
Active prosecution. In 1902, defendant No. 1 
obtained a maintenance decree which declared 
a charge m her favour on the family property. 
In 190b, the judgment-debtors sold a portion of 
the property to plaintiff Defendant No. 1 ap- 
plied m 1907 to execute the decree In the exe- 
cution proceedings, one of the lands sold to plaint- 
iff was put up to sale and purchased by defendant 
No. 3 m 1910. The plaintiff sued for a declara- 
tion that the sale to him was not affected by the 
subsequent sale. The lower Court rejected his 
claim on the ground that the sale m plaintiff’s 
favour was affected by hs pendens. On appeal : 
Held , reversing the decree, that the doctrine of 
l is pendens had no application to the case, for the 
decree was passed four years earlier and no exe- 
cution proceedings were taken , and it could not be 
said that the pui chase by the plaintiff was made 
during the active prosecution of a contentious suit 
or proceeding. Bhoje Mahadev Parab v Ganga- 
bai (1913) . . I. Xi. R. 37 Bom. 621 

s. 53 — Mortgage in fraud of credit- 
ors , validity of. A, being m insolvent cir- 
cumstances, mortgaged certain property to B , 
there having been a failure m payment of part of 
the consideration money. C holding a money 
decree against A , impeached the mortgage as 
fraudulent * Held, that the fact that the mortgage 
was for an amount larger than was really paid, was 
no reason for not upholding it to the extent that 
it was supported by a debt existing at the date 
of the mortgage and that A was entitled to a decree 
for the amount actually paid by him Chidam- 
baram Chettiar v Sami Aiyar, I L . R. SO Mad. 6 , 
distinguished. Ishan Chander Das Sircar v. Bishu 
Sardar , I. L . B. 24 Calc. 825, followed. See China 
Pitghiah v. Pedakotiah (1913) 

I. Xj. R. 36 Mad 29 

s. 54 — Indian Registration Act (III oj 

1877), ss. 17 (b), (c) and 49 — Agreement of sale — 
Registration— Possession given subsequently — Deed 
operating as transfer The plaintiff’s guardian 
executed in favour of the defendants a registered 
agreement of sale, and received Rs. 100 The 
agreement provided that in consideration of the 
defendants’ helping the plaintiff’s guardian with 
money to carry on litigation to recover possession 
of certain property, the latter agreed to sell half 
of the property to the defendants when recovered. 
The suit was brought, the property recovered, and 
the defendants were put m possession of the 
moiety. No registered conveyance accompanied 
the delivery of possession Subsequently the 
plaintiff brought a suit to eject the defendants, 
alleging that in the absence of a registered con- 
veyance the title to the property was still m him : 
Held, dismissing the suit, that the transaction was 
intended to operate as a sale on the recovery of the 
property and that the deed operated as a transfer 


TRANSFER OF PROPERTY ACT (IV 
OP 1882) — contd • 

s. 54 — concld. 

on the fulfilment of the condition. Kondtt bin 
Kanhoji v. Vishnu Moreshvar (1912) 

I L R. 37 Bom 5a 

ss. 54, 55 (1) (/), 55 (4) (b)— Pur- 
chase money, non-payment of portion — Sale of, never- 
theless complete — Registration of complete convey- 
ance — Non-delivery to purchase t — Intention — 
Vendors hen , if may be given effect to m purchaser's 
suit for possession — Equities — Subsequent purchaser's 
rights— Costs — False allegations m plaint. Where it 
was found that there was no intention on the 
part of the vendor or the purchaser to postpone 
the operation of a conveyance till consideration 
had been actually paid, and the conveyance was 
executed and registered, but not delivered to the 
purchaser, and a part of the purchase money re- 
mained unpaid Held , that the conveyance was 
completed and title m the property passed to the 
purchaser. That the vendor had a hen on the land 
for the unpaid balance of the pui chase money, 
and though the lien does not entitle him after 
execution of the conveyance to resume possession 
of the land sold, it gives him the right to keep the 
title-deeds until payment. A Court of equity 
can direct the vendor to he again let into possession, 
if on a sale directed by it for enforcement of his 
lien, the property is found unsaleable at an ade- 
quate price. The right of thfe pui chaser to obtain 
possession under s. 55 of (1) {/) of the Transfer 
of Property Act and the right of the vendor to 
realise the unpaid balance of the purchase money 
under s. 55 (4) (b) may be enforced m one action 
In this suit by the purchaser for recovery of the 
land sold, he was directed to deposit m Court the 
unpaid balance of the purchase money within a 
time specified, failing which the suit was directed 
to be dismissed. Certain persons to whom the 
vendor had again sold the property for considera- 
tion, having been joined as parties to the suit, were 
given liberty to withdraw the unpaid balance of the 
purchase money to be deposited by the purchaser. 
The purchaser plaintiff was made liable for the costs 
of the litigation as he had come to Court with a 
false plea, viz,, that the whole of the purchase money 
had been paid to the vendor. Nilmadhab PaRhi 
v. Hara Proshad Parhi (1913) 

17 C. W. N. 1161 

— ss. 59, 100 — Mortgage — Charge— 

Attestation — Document attested by one witness only. 
Held, that a document which purported to be a 
mortgage, but which was attested by only one wit- 
ness, could not operate either as a mortgage or as 
creating a Charge on immovable property within 
the meaning of s. 100 of the Transfer of 
Property Act, 1882. Shamu Patter v. Abdul 
Kadir Ravuthan, I. L. R. 35 Mad. 607, referred to- 
Collector of Mirzapfr v. Bhagwan Prasad 
(1913) . . . I. Ii. R. 35 All. 164 

| s. 63 — Accession to mortgaged pro . 

perty, mortgagor's right to, if depends on special 
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THAN SEEK OE PROPERTY ACT (IV 
OP 1882) — contd. 

s. 63 — concld . 

advantage of mortgagee as such in acquiring the acces- 
sion — Mortgagee also co-owner of the property — 
Acquisition by mortgagee of raiyati holdings m the 
Property — Mortgaged s right on redemption of 
mortgage. Where the plaintiff’s share m a mehal 
was mortgaged to the co-proprietors of the mehal 
and the mortgagees during the continuance of 
the mortgage bought m some of the raiyati 
holdings of the mehal from the tenants and ob- 
tained possession thereof, separating the lands 
purchased from those m the possession of the j 
tenants : Held, that on redemption of the mort- t 
gage, the plaintiff was entitled to get Jchas posses- I 
sion of the lands to the extent of the share m the ! 
mehal on payment to the mortgagees of the pro- 
portionate share of the expenses incurred m ac- 
quiring them. Per N. It Chattekjea, J — The 
purchases were accessions to the mortgaged 
property within the meaning of s. 63 of the 
Transfer of Property Act. The mortgagee’s right 
to the accessions to the mortgaged property under 
s. 63 of the Act does not depend upon whether 
the mortgagee had any special advantage by reason 
of his position as mortgagee m acquiring the ac- 
cession Kishendatt v. Mumtaz Ah, I. L. R. 5 
Calc. 198 , referred to S. 63 of the Act applies 
to a case where the mortgagee holds the property 
both as co- proprietor and as mortgagee. Rah 
Brich Narain Singh v Ambika Prasad Singh 
(1913) . . . . 17 C. W. N. 586 

s. 65 (a) — 

See Mortgage . I. L E. 35 All. 48 

ss 85, 90 — 

See Mortgage . I. L. R. 40 Calc. 342 

s. 91 — 

See Mortgage. I. L. R. 36 Mad. 426 
— — — ■* Mortgage suit — Attach- 

ing creditor if necessary party — Right of pm chaser m 
execution of money decree to redeem pm chaser pend- 
ing attachment m execution of mortgage decree — 
Attachment , effect of. Although an attaching 
creditor is entitled to redeem a mortgage under s. 
91, Transfer of Property Act, he has no interest 
in the mortgaged property A purchaser at the 
sale m which the attachment culminated has no 
right to redeem the purchaser at the mortgage 
sale, or to resist his getting possession of the pro- 
perty. Ghulam Hussain v. Dma Nath, I. L. R. 

23 All. 467, 480 , commented on. Frederick Pea- 
cock v Madan Gapal, I. L. R 29 Calc. 428, and 
Motilal v. Karrabuldm, I. L. R. 25 Calc. 179, 
referred to Shananda Chandra Pal v. Sri 
Nath Ray Chowdhury (1912) 

17 C. W. 1ST. 871 

—I ss. 92 and 93 — Power of mortgagor to 

apply for sale of mortgaged properties In a suit 
for redemption of a mortgage (the mortgage not 
being a simple mortgage or a mortgage by way of 


TRANSFER OP PROPERTY ACT (IV 

OP 1882) — contd 

s. 92 — concld. 

conditional sale), where the mortgagor fails to pay 
the mortgage amount according to the decree, he 
may apply for sale of the mortgaged properties. 
Paragraph 2 of s. 93, Transfer of Property Act, 
while giving the defendant mortgagee a right to 
apply for sale does not take away such right from 
the plaintiff mortgagor. Govinda Taragan v- 
Veeran (1913) . . I. L. R. 36 Mad. 32 

s. 106— 

See Ejectment . I. L. R. 40 Calc. 858 

s. 108 (a) (e) — Lease — Disturbance 

of possession by paramount title holder— Lessor' & 
liability to indemnify — Lessors defective title, if a 
maternal defect m the property with reference to its 
intended use. R, the registered proprietor, 

m possession of the estate left by her husband 

granted a zmpeshgi lease of certain properties 
to the plaintiff and others. C , the brother of the 
husband of R, instituted a suit against R and ob- 
tained a declaration that on the death of R's- 
husband, he became the rightful owner of the estate, 
and R had no title m it. The plaintiff remained 
m possession till he was dispossessed by C. The 
plaintiff sued R for the recovery of his share of 
the zurpeshgi money and for damages for loss sus- 
tained by him m consequence of dispossession. 
There was no evidence to warrant a finding that 
the defect m R's title was one which the plaintiff 
could have with ordinary care discovered : Held r 
that s. 108, cl. (c) of the Transfer of Property 
Act is wide enough to include disturbance of pos- 
session by a person with a paramount title A 
defect m the lessor’s title is not a “ material defect 
in the property with refererce to its intended use ” 
within the meaning of s. 108, cl (a). Those 
words have reference to the nature and condition 
of the property demised Held, further, that 
s. 108, cl. (a) is inapplicable to the present case 
and the defendant is liable for damages for the 
interruption of the plaintiff’s possession under the 
provisions of s. 108, cl (c). Muhhtar Ahmed v. 
Sundar Koer (1913) . . 17 C. W. N. 960 

s. Ill, el. {g) — Landloid and tenant — 

Denial of title — Suit fot ejectment of tenant — Land- 
lord's intention to take advantage of denial of title 
to be expressed before suit The denial of his land- 
lord’s title by a tenant, m order to work a forfei- 
ture under s. Ill {g) of the Transfer of Propeity 
Act, 1882, must be an unequivocal and unambigu- 
ous denial : mere non-payment of rent or even 
the mortgaging of the premises as belonging 
to the tenant does not necessarily constitute such a 
denial. A landlord wishing to take advantage of 
his tenant’s denial of title to determine the lease 
must do some act showing his intention to do so 
before he can file a suit for ejectment Prag 
Narain v . Kadir Baksh (1913) 

I. L. R. 35 All. 145 



( 375 ) 


DIGEST OF CASES. 


( 376 ) 


TRANSFER OF PROPERTY ACT (IV 
OF 1882) — concld. 

s. 130 — 

See Civil Procedure Code (Act V of 
1908), s. 60 . 1. L. R. 37 Bom. 471 

TRANSFER OF PROPERTY ACT (IV 
OF 1882 AS AMENDED BY ACT II 
OF 1900). 

- s. 130 — “ Actionable claim 55 — Claims 
io 'proceeds of policy of insurance by depositee 
of policy and by assignee of policy by an instru- 
ment m writing — Transfers by way of security 
The appellant and the respondent were rival 
•claimants to the proceeds of the policy of 
insurance on the life of their debtor which had 
been paid into Court by the Insurance 
Company as a defendant m a suit brought 
for the money m which the appellant was also a 
defendant. The appellant relied on an assign- 
ment by the debtor of the policy by an instrument 
in writing ; and the respondent based his claim 
on a deposit of the policy with him by the debtor 
unaccompanied by any written instrument. 
Held (reversing the decision of an Appellate Bench 
of the High Court), that the case was governed 
by s. 130, sub-s (I), of the Transfer of 
Property Act (IV of 1882 as amended by Act II 
of 1900) which precluded the application m India 
of the principles of English Law , and the title 
of the appellant, as being based on an instrument 
in writing, and so conformmg in all respects with 
the provisions of that section, was absolute 
•as against that of the respondent who acquired no 
right to the policy or its proceeds by reason of the 
deposit. The right to the proceeds was an “ ac- 
tionable claim and s. 130 covered transfer 
by way of security, as well as absolute transfers, 
as appeared from illustration 2 to the section. 
MuLRAJT KhaTAU V. VlSHWANATH PrABHURAM 
Vaidya (1912) . ' . I. Xi. R. 37 Bom. 198 

TREE -P ATT A. 

■ — Effect of cancellation 

of, on land pattadar — No resumption or grant to 
the latter — Bight of tree-pattadar for the trees even 
after cancellation as against land-pattadar — Pos- 
sessor y right, protection of, as against trespassers 
A person who was m possession until dispossessed 
by defendants who having no title as owners were 
mere trespassers, is entitled to rely on his posses- 
sion and succeed in a suit to eject them. Naray - 
<ma Rao v. Dharmachar, I. L. R. 26 Mad. 514 , and 
Subbaroya Chetty v. Aiyasami Aiyar, I. L. R 32 
Mad . 86, followed. In the absence of proof to the 
contrary, a cancellation of patta issued by the 
-Government in favour of the plaintiff in respect 
of trees standing on certain lands for which lands 
the patta was bemg issued m favour of 
defendants, does not amount to a resumption of 
possession of the trees by the Government or to a 
grant of them by the Government to the defend- 
ants. The only effect of cancellation of the patta 
dor the trees was that the Government no longer 


TREE - PATTA — concld . 

made any demand on the tree-pattadars for re- 
venue m respect of the trees. The facts that when 
both pattas were in existence the land-pattadar 
was credited with whatever revenue was collected 
from the tree-pattadar, and that on cancellation 
of tree-patta the whole revenue was payable by 
the land-pattadar cannot amount to a grant of the 
trees to the land-pattadar. On the rights of the 
tree-pattadar and land-pattadar • Reference under 
s 39 of Madras Forest Act, I. L. R. 12 Mad. 
203, and Theivu Pandithan v. Secretary of State for 
India, I. L. R. 21 Mad. 433, referred to Sengoda 
Goundan v. Varadappan (1913) 

I L. R. 36 Mad. 148 

TRESPASS. 

See Easement . I. L. R. 37 Bom. 491 

See Grave-yard 

I. L. R 40 Calc. 548 

TRIAL OF OASES 

Trying cases piecemeal 

— Pr actice condemned — Grant — Ehrarnarna — Lease 
or License — Construction — Practice. Cases ought 
not to be tried piecemeal : such a method may 
facilitate the disposal of a case but certainly 
does not conduce to the administration of justice. 
Mohipal Sing v. Lalji Sing (1912) 

17 C. W. BT. 166 

TRUST. 

See Civil Procedure Code (Act V op 
1908), s. 92 . I. L t R. 37 Bom. 95 

1. Deed of trust, 

construction of — Uncertainty — Gift for “ religious 
acts ” ( dharmakarmarthe ) and for “ religious pur- 
poses 55 ( dharmoddeshe ) — Works of public good — 
Discretion of trustee. A settler by a deed of trust 
m the Bengali language, after declaring that for 
religious acts ( dharmaharmarthe ), with a desire 
for the spiritual benefit of the deceased foiefathei':, 
i and to please Vishnu, she made over the properties 
covered by the deed for religious purposes (< dharmod- 
deshe ), proceeded to direct that certain Thalcoors 
should be worshipped and maintained, and the 
annual Durgotsab performed out of the income of 
the trust estate, and further, by the sixth clause 
of the trust deed, provided that out of the income 
which should remain after incurring the expenses 
aforesaid a sum not exceeding one thousand rupees 
should be applied m supporting the poor, the blind 
and the destitute, and in imparting education, 
in upanayan (assumption of the sacred thread 
ceremony), in removing marriage difficulties (get- 
ting girls married), or m works of public good. 
It was to be paid at the discretion of the trustee 
towards dispensaries, hospitals, charitable so- 
cieties, schools, or any students 5 education, feeding 
of the poor, etc , marriage, upanayan, etc., excava- 
tion and consecration of tanks, etc., m villages 
having a dearth of water, or m the construction 
and consecration of ghats and maths . The trustee 
for the time being had under the deed discretion 
to render assistance beyond a thousand rupees, and 
had also, full power to decide where or for whose 
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education, upanayan , or for whose daughter’ 8 
marriage the same should be applied : Held , that 
such directions, as were contained m the sixth 
clause of the trust deed, were void and inoperative 
for vagueness and uncertainty. Tnlcumdas Damo- 
dhar v. Handas Morarp, I. L. R. 31 Bom. 583 , 
Gnmond {or Macintyre) v. Gnmond , [1905] A. C. 
124 , Bai Chadunbai v. Dady Nusserwanp Dady, 
I. L. R 26 Bom 632, Williams v. Kershaw, 5 Cl. 
6s F. Ill, Surbomungola Dabee v Mohendranath 
Nath, I. L. R. 4 Calc 508, and Runchoidas Van- 
dravandas v Parvatibai, I. L. R 23 Bom. 725 ; 
L. R. 26 I. A. 71, referred to. Sarat Chandra 
Ghose v Pratap Chandra Ghose (1912) 

I L. R. 40 Calc. 232 
2. ■ — Scheme of manage- 

ment of a temple made by the High Court — 
Provision m its decree for modification of scheme 
by itself and for lower Court carrying out modifica- 
tion so made — Application to lower Court for direc- 
tions involving modification of scheme — Competence 
of lower Court to entertain such application. Under 
a decree of the High Court, the petitioner was 
appointed High Priest of a temple and the op- 
posite party and another person members of a 
committee, thereafter on the application of one 
of the members of the committee the High Court 
amended its decree m so far as it gave liberty to 
any person interested to apply to the High Court 
for any modification of the scheme that might 
appear necessary or convenient and to apply to 
the District Judge with reference to the carrying 
out of the directions of the High Court on such 
application. Subsequently the members of the 
committee applied to the District Judge for such 
directions on the petitioner as involved a modi- 
fication of the scheme : Held, that the applica- 
tion could be entertained only by the High Court. 
Umeshananda Dutta Jha v. Ravaneswar 
Prasad Singh (1912) . 17 C. W. 3 S’. 841 

8. Charitable and reli- 

gious trust — Appointment of Committee of Trustees 
and of a superintendent under them — Donor appoint- 
ed first superintendent— Superintendent, if may be 
removed by trustee — If may sue for injunction to 
restrain removal — Contract of service or trust — 
Remedy. Where by a deed of charitable and religi- 
ous endowment, the donor appointed five persons 
as trustees, reserving to himself the power of re- 
moving them for misconduct or non-attendance and 
nominating and appointing others m their place, 
and directed that there shall bo a salaried super- 
intendent of the endowment who was to be the 
secretary and executive “ hand ” of the trust 
committee, and under whose direct control the 
li amlas ” were to work, and the donor appointed 
himself as the first superintendent and gave the 
trustees power to appoint successors : Held, 
that there was no trust created m favour of the 
superintendent and this although the deed pro- 
vided that the name of every superintendent was 
to be recorded under the Land Registration Act 
as “ manager ” in the place of his predecessor. 
That on the death of the donor and the appoint- 


TRU ST — concld. 

ment of a successor, there was only a contractual 
relation between the latter and the trustees, the 
contract being one of service That a power of 
appointment ordinarily carries with it a powei 
of dismissal unless there is any thing special m the 
nature of the office or the deed or statute under 
which a person is appointed shows the contrary. 
That the superintendent so appointed could not 
sue m the Civil Court for an injunction to restrain 
the trustees from dismissing him, his only remedy, 
if he was wrongfully dismissed, being by an ac- 
tion for damages. The position of a superintendent 
so appointed and the donor- superintendent distin- 
guished. Held, further, that a superintendent who 
has been dismissed being merely a servant, had no 
locus standi to question the validity of the appoint- 
ment of the succeeding superintendent. Ram 
Chunder Bajpye v Rakhal Das Mukerjee. 
(1913) . . . . 17 C. W RT. 1045 

TRUSTS ACT (II OF 1882). 

s. 5— 

See Civil Procedure Code (Act V of 
1908), s. 60 

I. L. R. 37 Bom. 471 

TRUSTEE. 

See Church . I. L. R, 36 Mad. 418 

alienation by — 

See Limitation I. L. R. 37 Bom. 231 

suit for recovery of office of— 

See Civil Procedure Code (Act XIV 
of 1882), s 539. 

I. L. R. 36 Mad. 364 


u 

ULTRA VIRES. 

See Legislation, Ultra Vires. 

I. L. R. 40 Calc. 391 

Bengal Tenancy Ac 1 

( VIII of 1885), s. 101 , els. 2 [a) and 3— “ A large 
proportion of landlords meaning of — Order passed 
by Local Government under s. 101, cl. 2 (a), 
at the instance of landlords having large proportion 
of interest , effect of — Jurisdiction of Cnil Court 
to question validity of the order, after issue of Notifica- 
tion under the section. The words “ a large pro- 
portion of the landlords ” m s. 101, cl. 2 (a) 
of the Bengal Tenancy Act, mean a large proportion 
of the landlords as determined by the interests 
they hold in the estates. Where, therefore, 
an application was made by landlords having a 
large proportion of interest m an estate, to the 
Local Government for the issue of an order under 
the said section, and an order was accordingly 
issued by a Notification m the official Gazette : 
Held, that the order was not ultra vires Held, 
further, that it was with the Local Government 



( 379 


DIGEST OE CASES. 


( 380 ) 


"ULTRA VIRES —conctd. 

-the discretion rested to determine whether the 
application was m due form under the provisions 
of s. 101, cl. 2 (a) of the Act, and after the 
Local Government had decided that point and 
had issued the Notification, the jurisdiction of 
the Civil Court to interfere with the order vas 
barred by cl. 3 of the same section Secre- 
tary op State for India v. Purnendu Narayan 
Roy (1912) . . .1. L. R. 40 Gale. 123 

UNCERTAINTY. 

See Religious Trust. 

I L. R. 40 Calc 232 

UNDER-ESTIMATION OF VALUE OF 
PROPERTY. 

See Appeal to Privy Council 

I. L. R. 40 Cal e. 635 

UNDER-RAIYATS. 

See Ejectment. I. L. R. 40 Calc. 858 

UNITED PROVINCES ACTS. 

See North-Western Province and 
Oudh Act. 

UNITED PROVINCES EXCISE ACT 
(IV OF 1910). 

s. 60 — Unlawful possession Gf excisable 

article — Search warrant — Indian Oaths Act (X 
of 1873), s . 13 — Presumption that oath was duly 

administered An excise inspector searched the 
house of a person suspected to be m illicit 
possession of an excisable article, namely cocaine, 
and cocaine was found in the house: Ileld, that 
the subsequent conviction of the person m 
possession of the said house was not rendered 
illegal by the fact that the excise inspector 
had not previously obtained a search warrant. 
Emperor v. Allahdad Khan , 11 All. L. J. 442; 
I. L. B. 35 AIL 358, Emperor v. Hcirgobmd, 
1. L. B. 35 All. 1, referred to. Held , also, that 
it is a reasonable presumption that an oath has 
been duly administered to a witness appearing 
before a Court, although the record of the Court 
may contain no reference to that fact. Emperor 
v. Sayeed Ahmad (1913) . I. L R. 35 All. 575 

s. 63 — Criminal Procedure Code, 

s. 537 — Unlawful possession of excisable article 
— Search warrant — Conviction not invalidated 
owing to absence of warrant. Where the superin- 
tendent of police and a sub-inspector searched 
the house of a person suspected of being m illicit 
possession of excisable articles and such articles 
were found m the house searched, it was held 
that the conviction of the owner of the house 
under s. 63 of the United Provinces Excise 
Act, 1910, was not rendered invalid by the fact 
that no warrant had been issued for the search, 
although it was presumably the intention of the 
Legislature that m a case under s. 63, where 
it was necessary to search a house, a search 
-warrant should he obtained beforehand. Emperor 
a?. Allahdad Khan (1913) . I. L. R. 35 All. 358 


UNITED PROVINCES LAND REVE- 
NUE ACT (III OF 1901). 

s. 107— 

See Partition Act (IV of 1893), ss. 1, 

2 AND 3 . . I. L. R. 35 All. 387 

ss. 107, 111— 

1, Partition — Joint Hindu 

family — Claim for partition by widow m possession 
in lieu of maintenance merely, though recorded, 
solatu causa, as a co-sharer. Held, that the widow 
of a member of a Hindu family who is m possession 
of a portion of the family property under a family 
arrangement, m lieu of maintenance merely, 
is not a co-sharer and cannot in virtue of such 
possession enforce a claim for partition of the share 
of which she is* so m possession, even though her 
name may be recorded solatu causa as a co -sharer. 
Kailashi Kuar v. Badri Prasad, S. A. No 344 of 
1913, decided 17th July, 1913, and Bhoop Singh 
v. Phool Kower, JJ.-W. P H C. Bep 368, and 
Jhunna Kuar v. Cham Sulch, I. L. B. 3 All. 
400 , followed. Bhupat Singh v Mohan Singh, 
I. L . B. 19 All. 324, referred to. Habib-ullah v, 
Kushimba , 3 All. L J. 481 , distinguished Pema 
v. Jas Kunwar (1913) 

I. L. R. 35 All. 527 

2. * Partition — Joint 

Hindu family — Hindu widow — Claim for partition 
by widow m possession m lieu of maintenance 
merely though recorded, solatu causa , as a co-sharer. 
Held, that the widow of a member of a joint 
Hindu family who is in possession of a portion 
of the family property under a family arrangement, 
m lieu of maintenance merely, is not a co-sharer 
and cannot m virtue of such possession enforce 
a claim for partition of ths share of v hieh she is 
so m possession, even though her name may he 
recorded, solatu causd , as a co-sharer. Bhoop 
Singh v. Phool Kower, N.-W. P. H. C. Bep. 
868, and Jhunna Kuar v. Cham Sulch, I. L B. 
3 All. 400, referred to. Kailashi Kunwar v. 
Radri Prasad (1913) . I L. R. 35 All. 548 

ss. Ill, 112, 233 (Ic) — Partition — 

Hindu law — Joint Hindu family — Minor — No neces- 
sity for minor to be specially represented m partition 
proceedings. Where a partition of the property of 
a joint Hindu family in which one of the members 
was a minor was found to have been properly 
carried out with due regard to the interests of 
the minor it was held to be no ground for upsetting 
the partition, were such a course possible having 
regard to s. 233 (tc) of the United Provinces 
Land Revenue Act, 1901, that the minor was not 
represented in the partition proceedings by a 
formally appointed guardian In such circum- 
stances a minor member of the family is suitably 
represented by the managing member or members. 
Bhaowati Prasad v. Bhagwati Prasad (1912) 

I. L. R. 35 All. 126 

— s. 121 — Plaintiff referred to Civil Court 

— Suit filed within time but subsequently 
withdrawn — Second suit filed after prescribed period. 
Where a Revenue Court -acting under s. Ill 
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UNITED PROVINCES LAND REVE- 
NUE ACT (III OP 1901)— concld. 

s. 121 — concld. 

of the United Provinces Land Revenue Act, 
1901, required a party to the case before it to 
institute to a suit m the Civil Court within three 
months, and the plaintiff did so, but for some 
technical reason had to withdraw it with permission 
to bring a fresh suit, which was m fact filed 
without delay, but after the three months had 
expired * Held, that the second suit must be con- 
sidered to be a continuation of the first suit, and 
it could not, therefore, be held that the plaintiff 
had not complied with the order of the Revenue 
Court Randhir Singh v. Bhagwan Das (1913) 

I. L. R. 35 All. 541 

UNITED PROVINCES MUNICIPA- 
LITIES ACT (I OP 1900). 

— s. 88 — Municipal Board — Power of 

Board to order demolition of structure overhanging 
a public road — Compensation — Offer to pay com- 
penbation not a condition precedent to order for 
demolition. The owner of a house to which 
was attached a balcony overhanging a public 
road repaired the balcony, which had become 
dilapidated, and made it serviceable, but without 
obtaining the permission of the Municipal Board 
thereto. The Board thereupon issued notice to the 
house-owner under s. 88 of the Municipalities 
Act, 1.900, to remove the balcony, and, m default 
of compliance, prosecuted him. Held, that the 
board had power, under s 88, cl (2), of the said 
Act, to order the removal of the balcony without 
assigning any reason, and that it was not necessary 
for the Board, m the case of a notice issued under 
s. 88, to tender or express its willingness to pay 
compensation in respect of the structure the 
demolition of which was ordered. Emperor, v. 
Nanna Mal (1913) . . I. L. R. 35 All. 375 

— s. 128 (h) ( i ) — Municipal Board — 

Power of Board to male rules — Rules regulating use 
by hawfcers of patnes of public roads Held , that 
the United Provinces Municipalities Act, 1900, 
did not empower a Municipal Board to make 
rules regulating the sale or exposure for sale of goods 
m streets or public places under the control of the 
Board. Emperor v. Tmami (1912) 

I. L. R. 35 All. 24 

s. 187— 

See North-Western Provinces and 
Oudh Municipalities Act, s. 10. 

I. L. R. 35 All. 308 

Municipal elections — Rules framed by 

Local Government for regulation of elections — 
Petition by defeated candidate — Appeal — Procedure — 
“ Decree ” — “ Order P Held, on a construction of 
r. 42 of the rules framed by the Local Government 
under s. 187 of the Municipalities Act, 1900, for the 
regulation of municipal elections, that the term 
competent Court ” as used m r 42 means a civil 
Court of competent jurisdiction with reference to the 
valuation given by the petitioner m his petition. 
Qur Charan Das v. Har Sarup , I. L. R. 34 All . 


UNITED PROVINCES MUNICIPALI- 
TIES ACT (I OF 1900) — concld. 

s. 187— contd. 

391, followed. Held , also that no appeal lies from 
the order of a competent Court passed on an 
election petition under r. 42 above referred to 
Sundar Lai v. Muhammad Faiq, 16 Oudh Cases 
36, approved. Raghunandan Prasad v. Sheo Prasad. 
I. L. R. 35 All. 308, and Sabhapat Singh v. Abdul 
Ghafur , 1. L. R. 24 Calc. 107, referred to. Khunnt 
Lal v . Raghunandan Prasad (1913) 

I. L. R. 35 All 450 

— - s. 187 {!) ( h ) — Municipal election — 

Rides framed by the Local Government for regula- 
tion of elections — Validity of rules — Petition against 
successful candidate — Appeal. Held, (I) that the 
provisions of s. 187 of the United Provinces Munici- 
palities Act which gave power to the Local Govern- 
ment to make rules “ generally for regulating all 
elections under the Act,” were wide enough to 
include rules for the filing and decision of election 
petitions ; and (II) that no appeal lies from the 
order of a competent Court ” passed on an 
election petition under r. 42 of the rules framed 
by the Local Government under s. 187 (1), cl. (h) 
of the Act. Khunm Lal v. Raghunandan Prasad, 
I. L. R. 35 All. 450, followed. Sundar Lal v. 
Muhammad Faiq, 16 Oudh Cases 36, approved. 
Nand Ram v. Chote Lal (1913) 

I. L. R. 35 All. 1 * 578 

USER. 

See Trade-name I. L. R. 40 Calc, 570 
USING FALSE TRADE MARK. 

See Trade-mark I. L. R. 40 Calc. 281 

USUFRUCTUARY MORTGAGE. 

See Interest . I. L. R. 40 Calc. 154 

See Landlord and Tenant. 

I. L. R. 40 Calc. 870 


v 

VALUATION OF SUIT. 

See Court-eee . I. L. R. 40 Calc. 615 

■ — - Suit for possession of 

land and mesne profits — Value changed m the 
course of the suit — Appeal to the District Court 
heard and entertained at eaher stage on the basis of 
original valuation — Application for assessment of the 
mesne profits — Total claim beyond District Court's 
appellate jurisdiction — Objection as to jurisdiction 
not taken in District Court — Objection, if may be 
taken in High Court by way of appeal — Civil Proce- 
dure Code (Act V of 1908), s. 99 — Appeal, if lies — 
Jurisdiction , objection to, waiver of — Return of memo - 
randum of appeal — Presentation m proper Court 
out of time — Limitation Act (IX of 1908), s 5 — 
Costs. A suit for recovery of land with mesne 
profits instituted m the Court of a Subordinate 
Judge was originally valued at Rs. 2,100, Rs. 1,725 
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VALUATION OF SUIT — concld. 
for the land and Rs 375 as the approximate 
amount of mesne profits for three years ante- 
cedent to the suit The suit was decreed by the 
Subordinate Judge and the decree affirmed on 
appeal by the District Judge. Plaintiff thereafter 
appealed for assessment of mesne profits valuing 
his claim at Rs. 7,549. The Subordinate Judge 
having allowed only Rs. 962, the plaintiff appealed 
to the District Judge valuing his claim m the 
memorandum of appeal at Rs. 2,728 ; his appeal 
was allowed, whilst the defendant’s cross -appeal 
against the Subordinate Judge’s decree for Rs. 962 
was dismissed The defendant appealed to the 
High Court, inter aha , on the ground that the 
appeal to the District Judge was incompetent : 
field, that the real value of the suit was Rs 5,415 
(Rs. 1,725 and Rs. 962, and R,s 2,728), and the 
appeal from the order of the Subordinate Judge 
lay to the High Court and not to the District Judge. 
That the defendant was not precluded from raising 
the question of jurisdiction on appeal by the 
fact that he had omitted to take exception to the 
District Judge’s jurisdiction m his Court and had 
himself filed a cross-objection. The principle 
that parties cannot by consent or by stipulation 
invest a Court with jurisdiction is applicable 
to cases wherein the jurisdiction is dependent 
upon the value of the subject-matter m contro- 
versy. Merrill v. Petty , 16 Wallace 338, relied on. 
Where there is a total want of jurisdiction over 
the subject-matter m controversy, the objection 
cannot be waived. In re Aylmer, 20 Q. B. D. 258, 
Jones v. Owen, 5 I). & L. 669 ; IS L. J. Q. B 8 , 
Mayor of London v Cox, L. B 2 H. L. 239, 
relied on. That an appeal to the High Court 
lay against the decree made without jurisdiction 
by the District Judge. Where jurisdiction is 
usurped by a Court m passing an order against 
which an appeal would lie if it had been passed 
with jurisdiction, an appeal against the order cannot 
be defeated on the ground that the order was made 
without jurisdiction. Bmdeswan Ckaran v. Lalcpat 
Nath, 15 C. W. N. 725. That the principle that 
no appeal lies where the Court has been consti- 
tuted an abntrator by the parties, had no appli- 
cation to the present case. The High Court 
directed the memorandum of appeal to the District 
Judge to be returned for presentation in the High 
Court, but as the memorandum of appeal was 
already in the High Court it was ordered that the 
memorandum be treated as presented m the High 
Court on that date and it was ordered in the 
exercise by the High Court of its discretion under 
s. 5, Limitation Act, that the time between the 
presentatian of the appeal m the District Judge’s 
Court and the order for return made by the High 
Court be deducted. As the objection to jurisdiction 
was not raised before the lower Appellate Court, 
each party was direetd to pay his own costs 
Ramjit Misser v. Ramador Singh (1912). 

17 C. W. N. 116 

VAT AN. 

See Res Judicata. 

I. L. R. 87 Bom. 224 

See Vatan Deshmukhi. 


VAT A N — concld. 

1,. Patillci Vatan — Cowt- 

sale of the vatan lands m execution of decree 
against holder of ? atari — Levy of full assessment by 
Collector — Character of vatan land not changed 
by the levy — Suit by next holder of vatan within 
twelve years of the death of his predecessor — Limita- 
tion. The plaintiff’s father held the land m dis- 
pute as paiilln vatan wh ch were sold in 1875 
to the defendant at a Coutr-sale held in execution 
of a decree. The Collector thereupon levied full 
assessment on the land and assigned the assess- 
ment for remuneration for service. The plaintiff’s 
father died m 1905 In 1909 the plaintiff brought 
a suit against the defendant to recover possession 
of the land. The lower Courts dismissed the suit 
on the grounds that the land had ceased to be 
vatan and that the suit was brought beyond time. 
The plaintiff appealed : Held, that the land did 
not lose its character as vatan merely because the 
Collector levied full assessment and altered the 
mode of remuneration. Held, also, that the 
plaintiff’s suit was m time, ■nnce on the death of 
the plaintiff’s father m 1905, the plaintiff became 
entitled to the land as the next holder of the vatan, 
and the defendant’s interest m the land as the 
vendee of the right, title and interest of the plaint- 
iff’s father came to an end. Shivram N arsing - 
rao v Nab ay an Kulkarni (1912). 

I. L. R. 37 Bom. 81 

2.— Suit to recover a share 

in the profits of vatan — Suit for money had and 
received — Amount of the claim under JRs. 500 — 
Small Cause Court nature — No second appeal . 
A suit for the recovery of a share m the profits 
of a Kulkarni vatan is a suit for money had and 
received by the defendant for the use of the plaintiff, 
and the claim being under Rs 500, it was of a 
Small Cause nature m respect of which no second 
appeal lay. Bhikaji Hari v. Radhabai (1913) 

I. L. R. 37 Bom. 700 

VATAN DESHMUKHI. 

See Hereditary Offices Act (Bom. Ill 
of 1874), ss. 11, 11A. 

I. Jj, R. 37 Bom. 37 

VENDOR AND PURCHASER. 

See Contract . I. L. 35 All. 325 

See Review ^ .1 LE. 40 Calc. 140 

Sale to raise funds for 

litigation — Tiausfei whilst vendor was out of pos.se.s- 
sion — Agreement depending on success of litigation — 
Transfer of undivided share m joint ancestral 
property — Interest m piopeity giving right to sue — 
Vendee and pwmder of funds made co-plamtiffs. 
The original plaintiffs m the two suits out of which 
these appeals arose were, in one suit the sons, and 
m the other the grandson of the heads and managers 
of two distinct joint Hindu families, owners of 
an estate m Oudh, by whom alienations of the 
joint ancestral property had been made m favour 
of the appellant, whom they sued in ejectment 
to set aside those alienations on the ground that 
the managing members had no power to make them. 
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VENDOR AND PURCHASER— concfc? 

As they required funds to enable them to prosecute 
the suits, they entered into agreements with a 
third person (who was made a co -plaintiff m the 
suits and w r as now respondent) to the effect that 
u m the share of each of them in propeity he 
will be a co-sharer of a one-half share and the 
remaining one-half share will belong to us. 

He will bear the entire expenses m connexion with 
the suit, and in case of success he will be entitled 
to proprietary possession of the above mentioned 
one-half share, or one-half of the share which may 
be decreed, which can remain joint or be parti- 
tioned by him as he pleases 5 In the course of 
the litigation the original plaintiffs compromised 
the suits with the appellant and withdrew’ from 
them leaving the respondents to prosecute them 
alone Held (reversing on this point the decision 
of the Courts m India), that the agreements (which 
constituted his only right to sue) conferred upon 
tho respondent no presont right to the possession 
of any shaie m the property m suit He would 
only have the right to possession m caso of success, 
and success had not been achieved. Until then 
ho was merely a co-owner in a certain undivided 
share of the property. There was no present grant 
or assignment to him of any separate share of the 
property, divided or undivided, and he could not 
therefore maintain the suit. Achal Ram v. Kazim 
Husain Khan, I. L. R. 27 AIL 271 ; L. R. 32 I. A. 
113 , distinguished. B as ant Singh v. Mahabir 
Prasad (1913) . . . I. L. R. 35 All. 273 

VERBAL APPLICATION. 

See Sanction tor prosecution 

I. L R. 40 Calc. 423 

VERBAL NOTICE. 

See Ejectment . I. L. R. 40 Calc. 858 

VERDICT. 

See Criminal Procedure Code (Act 

V of 1898), ss 297, 303, 304 

1. L. R. 36 Mad. 585 

VERDICT BY CASTING LOTS. 

See Jury, trial by. 

I. L R. 40 Calc. 693 

VEXATIOUS CHARGE. 

See Criminal Procedure Code (Act 

V ot 1898), s. 250. 

I. L. R. 37 Bom. 376 

VOLUNTARINESS 

See Confession . I. L. R, 40 Cale. 873 

VOLUNTARY PAYMENT. 

— — Suit to tecover money 

paid undei decree — Wrongful mteifeience of defendant 
— " Coemon” — Contact Act (IX of 1812), ss, 15, 
69 , 70, 72 Illus . (i h ) — Civil Pioccdme Code 1882, 
s. 278 et seq. — Claims to attached pi apeity — Money 
paid under compulsion — Money paid under process 
of decree against third peison. The appellant 
(plaintiff) stated in his plaint that he was the 
proprietor of the Delhi Cotton Mills against which 


VOLUNTARY PAYMENT —concld. 

the respondent Bark (defendant) had an unsatis- 
fiod decree ; that the respondent on 15th August 
1902 applied for the attachment of the property 
and premises of the mills, wrongfully stating that 
they were the property of the Delhi Cotton Mills 
Company, attached the property on 20th August 
1902. knowing that it belonged to the plaintiff, 
and dispossessed him • that “ he has suffered 
considerable damage by the said acts of the de- 
fendant, and as he was by such acts practically 
ousted from all the machinery and mills, and could 
not work them, and the whole of such damage 
would be very considerable, and part of it most 
difficult to prove, and it was probable that by objec- 
tion to such attachment under the Civil Procedure 
Code a considerable time would elapse before he 
could obtain an order setting aside the attachment ” 
the plaintiff was compelled to pay the balance 
duo to the defendant under the decree against the 
Delhi Cotton Mills Company, under protest, on 27th 
August 1902. In a suit brought for a return of 
the money so paid, and damages for the alleged 
illegal acts of the defendant, the defence ( inter 
alia) w r as that “ the suit as framed would not 
lie,” and the case was argued on a preliminary 
issue, the proceedings being of the nature of a 
demurrer. Held (reversing the decision of the 
Courts in India), that the plaintiff was entitled 
to recover the money so paid as being an involun- 
tary payment produced by coercion, namely, 
the wrongful interference of the defendant with 
his full and free enj'oyment of his own property. 
Duhchand v. Ram Iiishen Singh , l.L.R 7 Calc. 648; 
L . R. 8 1. A 93, followed. The fact that the sale 
was not inevitable in the present case was not rele- 
vant. The greater or less probability of a sale 
taking place did not affect the ratio decidendi in 
that case which is that the payment was made under 
the force of the execution proceedings, and that 
in India, as m England, such a payment is legarded 
by the law as being made under compulsion The 
procedure provided in the Civil Proceduie Code 
referring to claims to attached property (s. 278 
et seq) is merely permissive, being analogous to 
the procedure by interpleader in England But 
the fact that such a procedure is open to him, if 
he chooses to adopt it, m n© way interfered with 
the plaintiffs right to take any other lawful 
alternative. S 72 of the Contract Act (IX of 1872) 
is not exhaustive. The meaning of the word 
“ coercion ” used m that section is not controlled 
by the definition in s. 15, but is used m its general 
and ordinary sense. The definition m s 15 is 
expressly inserted for the special object of applying 
to s. 14, i.e., to define what is the criterion whether 
an agreement was made by means of a consent ex- 
torted by coercion, and does not control the 
interpretation of “ coercion ” when the word is 
used m other surroundings. Ss 69 and 70 of the 
Contract Act do not refer in any way to remedies 
against tho wrongdoer, and are therefore Irrelevant 
to the question raised in this appeal. Kanhaya 
Lali? National Bank of India, Ltd (1913) 

I. L. R. 40 Cale. 598 
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VRITTI. 


Recitation of Putans — 

Con fer ring hereditary office and granting lands 
for performance of office — Grant of lands burdened 
with the performance of service — Resmnctbihty of 
lands. Where a hereditary office, eg , of vritti for 
the icciting of Purans, ls cieated and bestowed 
hereditary upon the grantee fiom generation to 
generation, and lands are assigned as remuneration 
therefor, the lands so granted are rot icsumablc. 
Where there is an interest m land coupled with a 
duty, and the grant is not forthcoming, so that 
its actual terms may be known, it must always bo 
a matter of great difficulty, and no more than a 
mere conjecture, to decide whether the interest 
was so coupled with the duty that the latter could 
confidently be said to have been the sole motive 
and condition of the former In such a case the 
interest in land is resumable on failure or refusal 
to perform the duty. In cases of grants burdened 
with service resumable for failure or refusal to 
porform that service, the Court would ordinarily 
require very strong and conclusive evidence 
before disturbing the practice which has persisted 
for a long time. Madhwacharya v Sheidhar 
Naeasinha (1913) . . I. L. R. 37 Bom. 409 


w 

WADHWM CIVIL STATICAL 

British India — Bombay 

JbJcan Act {Bombay Act V of 1878), s . 43 — Bhang 
— Importation — Carrying bhang by rail from 
Wadhwan Civil Station to Viramgam The accusod 
was charged with having imported into the 
Presidency of Bombay bhang (an intoxicating 
drug), an offence punishable uudor s 43 of the 
Bombay Abkari Act (Bombay Act V of 1878), 
inasmuch as he carried with him twenty tolas of 
bhdng from Wadhwan Civil Station to Viramgam 
by rail : Held, that the Civil Station at Wadhwan 
was not a part of British India, and the accused 
was guilty of the offence with which he was 
charged. Triccam Panachand v. The Bombay 
Baroda and Central India Railway Company, 1. 
L . R. 9 Bom. 244, not followed. Queen Empress 
v. Abdul Latib valad Abdul Rahiman, I. L. R. 
10 Bom. 186, followed. Empeeob v. Chimanlal 
(1912) I L.B. 37 Bom. 152 

WAGER. 

' — — Defence of wagering in 

the case of transactions apparently genuine — Necessity 
for the defendant to prove that both parties entered 
into the transaction with the intention of treating 
it as a wag or — Tep mandi transactions, the de- 
fendant dealt to a large extent m silver with the 
plaintiffs, buying silver for forward delivery and 
afterwards settling the plaintiff’s claims by soiling 
an oqual quantity of silver to the plaintiffs The 
plaintiffs sued the defendant tor balances due on 
these transactions and also for moneys due on 
certain “ tep mandi ” transactions between the 
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parties, that is transactions in which the piuchaser 
buys the option to buy or sell goods at a future 
date, but the plaintiffs afterwards relinquished their 
claim in respect of the “ tepi mandi ” transactions 
Held, i hat the Court will not lightly favour gambling 
clofonces In order that a transaction apparently 
genuine may be set aside as a wagenng transaction, 
it must be shown that it was known to be a wager 
by both the parties to it who acted upon that 
knowledge with no intention of treating the transac - 
tion as anything but a wager. Held, further, 
the general rule m this country is that “ tep 
mandi ” transactions must be regarded as wagering 
transactions, and the onus of proving that they are 
not such would lie heavily on the party so alleging. 
Kesanchand v. Merwanji, 1 Bom. L. R. 263, 
followed. Jessieam Juggonatii v. Tulsidas 
Damodae (1912). . I. Ii. R. 37 Bom. 264 

WAGERIBTG. 

defence of— 

See Inteeeogatoeies 

I. L. R. 37 Bom. 347 

WAIVER. 

See Notice . . I. L. R. 40 Calc. 503 

WAJID-UL-ARZ. 

See Pke-emption — Wajib-ul-aez, 

I. L. R. 35 All. 478 

WAKE. 

by dedication or user — 

See Mahomed an Law — Endowment. 

I L. R. 40 Calc. 207 

See Mahomed an law — Waqe 

I. E. R. 35 All. 68 

See Waqf. 

— — — Posses non — Relations o / 

Mutawali with beneficiaries — Invalidity of wakf — - 
Evidence Act {I of 1872), ss. 115 and 116 — Estoppel 
— Resulting Trust — Limitation Act (IX of 1908), 
s. 10 — Life estate — Shaffei Mahometans. On 16th 
June 1851 E., a Shaffei Mahomedan lady, executed 
a deed m the nature of a wakf, whereby she sottled 
certain immovable property in trust for her grand- 
daughter M for life and thereafter on her descend- 
ants from generation to generation, and in default 
thereof on the settlor’s husband’s relatives and 
thoir descendants from generation to generation 
m perpetuity, and in default with an ultimate 
trust for the education of Mahomedan youths. 
The settlor’s husband was appointed first trustee 
or Mutawali, and provision was made in tbo deed 
for a due succession of Mutawalis. The first 
Mutawali, and after his death his executors acting as 
Mutawalis duiing the minority of his oldest son 
S. A., paid the rents and profits to M and after 
her death to her son M. H and her daughter A 
m equal shares. In 1867 S. A attained his majority 
and took over charge as Mutawali, and in or about 
1873 handed over chaige of the property to the 
beneficiaries, retaining possession of the trust- 
deed M. H. died in 1892, leaving one son M. A. 
who in his turn shared the rents with A. until 
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her death in 1001 when he took the whole, until 
he died m 1905 leaving him surviving his mothor 
and two widows. In 1906 the mother and two 
widows, being in possession, filed a suit praying 
tor a declaiation that the trust-deed was void, 
and that they with certain others Were entitled to 
the property. The trust-deed was held to be 
invalid, and a consent-decree was eventually 
passed to tho effect that the property should be 
divided, subject to a small provision for a ceitam 
charitable purpose, in equal shares between the 
Mutawah on the one hand, and the plaintiffs and 
others on tho other. The present plaintiff, however, 
whe was one of tho parties to the above proceed- 
ings, proved to have been insane at the time and 
subsequently having regained his sanity, filed the 
present suit claiming the same relief as that claimed 
by the plaintiffs m the suit m 1906, and upon the 
same ground, namely, that M was entitled absolutely 
to the settled property. The suit having been 
dismissed, the plaintiff appealed and the hens of 
the original settlor, F , were brought on the record 
under cover of the Administrator-General who took 
out letters of administration to F ’s estate, and 
consented to be bound by all proceedings. Held , 
that the trust-deed was void as being an attempt 
to create a perpetuity m the nature of a family 
settlement under the guise of a uakfnama. 
Held , further, that those claiming under M had 
obtained possession of the property from the 
Mutawah m the guise of beneficiaries and on the 
footing that the waJcfnama was a valid document, 
and thus, under ss 115 and 116 of the Evidence 
Act (I of 1872) could not be permitted to deny that 
the person from whom the possession w'as claimed 
had a title to such possession when it was handed 
over In re Anderson, [1905] 2 Ch 70, distinguished 
Held , therefore, that for tho purposes of this suit, 
as between tho parties other than tho administrator 
of F’s estate, the uakfnama must be corsidercd 
as a valid document, and thus, when the limitations 
m favour of M.’s descendants came to an end 
on the death of M A. m 1905, the remainder foi 
the benefit of the settlor’s husband’s descendants 
took effect, and the present Mutawali (a dnect 
descendant of the settlor’s husband) was en- 
titled to the property both as trustee and as bene- 
ficiary. Held, finally, that tho administrator 
of E.’s estate could only claim under a resulting 
trust in favour of tho settlor, and as such trust 
did not in the circumstances fall within the scope 
of s. 10 of the Limitation Act (IX of 1908) the 
claim had long been barred. Kherodemoney Dcssee 
v. Doorgamoney Dossee, I. L R 4 Calc 455, 
and Vundravandas v. Cursondas, 1 L R. 21 
Bom 646, discussed and followed. View ex- 
pressed m Cassamally Jairajbhai v. Sir Cumm- 
hhoy Ebrahim, I L. R . 36 Bom 214, not approved. 
Quaere: Whether the principle that Mahomedan 
law does not recognize life-estates applies to 
Shaffoi Makomedans ? Mahomed Ibrahim v. 
Abdul Latiee (1912) . I. L. B 37 Bom 447 

WAQB. 

See Wake 


WA QJT — concld. 

See Civil Procedure Code, 1908, s. 92 

(i) I. Ii. B. 35 All. 98 

See Mahomedan Law — Wake. 

See Civil Procedure Code, 1908, 

s 92 . . I. L. B. £5 All. 459 

See Mahomedan Law — Worship. 

X. L. B. 35 All. 197 

WAKBANT 

See Attachment I. L. B. 40 Cale.^849 

See Criminal Procedure Code, ss. 55, 
56, 110 . 1. L. B. 35 All. 407 

— Warrant issued by Civil 

Court to bailiff— Bailiff, who is— Effect of en- 
dorsement by Nazu — Execution by peon beyond 
time fixed by Nazir but within date uhen warrant 
returnable — Peon's custody, if lawful — Rescuing 
from such custody, if offence — Indian Penal Code 
(Act XLV of 1860), s 147— Civil Procedure Code 
(Act V of 1908), O . XXI, r 25. Wheie a wanant 
issued by a Civil Court was addressed “ to the 
bailiff ” and made returnable on the 30th August 
and the Nazir of the Court endorsed it with a 
direction to a particular peon to execute 1 it within 
the 2tth August, and the peon executed it between 
the 25th and the 30th August : Held, that the fact 
that the warrant is addressed to the bailiff shows 
that it is the person who actually makes the seizure 
who is authorized by it, namely, the peon, who thus 
derived his authority from the Court which issued 
the warrant, and not from the Nazu who endorsed 
it, and the execution of the waxrant by the peon 
subsequent to the date fixed by the Nazir and 
prior to that on which it was made returnable by 
Court was lawful and the rescuing of property 
attachod from his custody constituted an offence 
Per Coxe, J — Tho term bailiff should not be con- 
fined to the Nazir. O. XXI, r. 25 of the Civil Proce- 
dure Code shows that the wanant is referred to the 
officer entiusted with the execution of process 
and it is clear fiom the terms of that section that 
that officer is not the Nazn’ but it is the peon. 
Dharam Chand v. Queen-Empress, I. L . R. 22 
Calc 597, distinguished. Subed Ali v. King- 
Emperor (1913) . . . 17 C, W, N. 941 


W ABB A NT CASE. 


See Criminal Procedure Code, 1898, 
ss 248, 218,3 45. 

I. L. B. 37 Bom. 309 


WELL. 


See Landlord and Tenant 

X. L. B. 35 All. 292 


WIDOW. 


See Hindu Law — Adoption 

I. L. B. 37 Bom. 107, 598 

WIFE. 

— rights of — 

See Jewish Law . I. L. B. 40 Calc. 260 


WILL. 

See Doctrine oe Satisfaction. 

I. L. K. 37 Bom. 211 
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See Hindu Law — Will. 

See Naikins . I. L. K. 37 Bom. 116 

See Succession Act (X of 1865). 

I. Xj. B. 37 Bom 644 

See Succession Act (X of H 65), s. 244 

I. L. B. 35 AIL 448 

construction of— 

See Hindu Law — Adoption. 

I. li. B. cl Bom. 107 

See Hindu Law — Will 

I. L. B. 40 Calc 274 

statement in — 

See Hindu Widow. 

I, L. B. 40 Calc. 555 

1 Repubhcation — 

Succession Act ( X of 1865), ss. 105, 159 — Codicil — 
Death of testator within cne yecn — Bepaw of graves — 
Charitable bequest — Conditions . Election of Deacons , 
Communion Service — Qift-oier to another chanty — 
Perpetuities. The testator died on the 8th July, 
1909, leaving as next-of-km a nephew and leaving 
a will dated the 14th April, 1884 and four codicils. 
The testamentary dispositions included certain 
charitable and religious bequests. The last two 
codicils dated the 15th December, If 00 and the 19th 
December, 1908, respectively, were not deposited 
according to the provisions of s. 105 of the Succes- 
sion Act ; they did not, however, purport to revoke 
the will, but in effect republished the will : Held, 
that, m the circumstances, the will as modified 
by the codicils was operative. Hopwood v. Hop- 
wood, 7 11. L. Cas 728, In re Moore. Long v. 
Moore , (1907) 1 Ir. Rep. 315, referred to. A 
direction that the will shall not have any effect 
(beyond proving the same) for at least two years 
from the arrival of the news of the testator’s 
death, operated merely as a postponing clause, and 
did not invalidate the will. A direction to trustees 
to look after and keep in proper repairs certain 
graves and to pay for the expenses of such re- 
pairs m perpetuity out of the estate, was not for 
charitable uses, and was void and inoperative. 
Hoarev. Osborne, L. R 1 Eg. 585, Melhclc v. The 
President and Guardians of the Asylum (1821) Jew 
180, In re Vaughan Vaughan v. Thomas, L. R. 33 
Ch. D. 187, In re Rogerson. Bird v. Lee, [1901] 
1 Ch. 715, referred to. In re Tyler. Tyler v. 
Tyler', [1891] 3 Ch. 252, distinguished. A bequest 
in favour of the Lower Circular Boad Baptist 
Church was subject to, inter aha, the following con- 
ditions : (a) that no ordained minister or missionary 
be ever elected as a deacon of the church, or be 
allowed to canvass for votes ; (b) that at communion 
tw r o cups one of fermented, one of unfermented, wine 
should he provided ; (c) that the deacons do not 
introduce any innovation into the practice of the 
church. In the event of the non-fulfilment of 
the conditions, there was a gift-over in favour of 
the Howrah Baptist Church and other charit- 
able and religious institutions : Held, that there 
was nothing illegal or impossible m the con- 
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ditions • and inasmuch as the conditions had not 
been fulfilled the gift-over came into operation. 
In re Robinson W light v. Tugwcll, [1892], 1 Ch . 
95, distinguished. An immediate gift to a charity 
for charitable uses, with a gift-over oil an event 
which may be beyond the ordinal y limit of 
perpetuities to another chanty, is not invalid. 
Christ's Hospitals v. Grainger, 1 Mac. & G. 460, 
In re Tyler. Tyler v. Tyler, [1891], 3 Ch 252, 
followed. In re Bowen. Lloyd Phillips v. Dcivis, 
[2593] 2 Ch. 491, In re Sircithcdcn and Campbell, 
[7504] 3 Ch. 265 , Chamber Iciyne v. BrocJcctt, L. 
R 8 Ch. App. 206, distinguished. Administkatok- 
Genekal of Bengal v. Hughes (1912). 

1. 1,. B 40 Calc. 192 

2. Construction of 

will — Rule of justice, equity and good conscience — 
Devise to eldest son and his lawful male children 
according to law of inheritance — Mortgages made 
by testator as full owner and mortgages made by 
son with an estate for life only — Rights of mort- 
gagees — Alternative case set up on appeal — Co As. 
T. S., a domiciled resident of the North-Western 
Provinces of India, died on the 9th of November, 
1864, leaving a will, dated the 22nd of October, 
1864 [and therefore befoie the Indian Succession 
Act (X of 1865) came into force] wheteby he made 
provisions that certain villages, houses and other 
property should “ at my demise descend to my 
eldest son T. B. S. and to his lav ful male children 
according to the law of inheritance, and in tho 
event of my eldest son T. B. S dying without 
lawful male children, to my female childien, or 
m the event of their death to the female children 
born in wedlock of my sonsm succession.” The 
testator had in 1863 mortgaged his property to 
the extent of Rs. 50,000 with interest, and lus son 
T. B. S., after he succeeded to the property 
further mortgaged it m 1867, 1869 and 1872, and 
in execution of decrees obtained against him on 
those mortgages the property was sold and his 
interest therein w r as acquired by the various 
auction purchasers T. B. S. died m 1900, without 
lawful male children and -was succeeded by the 
second son of tho testator, the present appellant, 
who m 1905 and 1906 brought the picecut suits 
for ejectment against the auction purchasers, 
m which ho prayed for decrees for “ full proprietary 
possession ” and the suits were dealt with on that 
footing in the Courts m India, the High Court, 
however, only dismissing the suits because there 
was no specific claim for redemption. On his 
appeal, part of the appellant’s case was that the 
High Court instead of dismissing the suits, should 
have made decreos for possession conditional upon 
payment of tho debts binding on the estate of 
the testator ; and during the hearing it w ? as conceded 
by counsel that on the construction of the will 
the appellant was only a life-tenant of the pro- 
perty. Held, that the regulation ol the succession 
under the will was to be determined by Ihe 
rule of “justice, equity and good conscience,” 
that the bequest w*as to be read in its entirety 
and together, and that so lead there was m 
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it no intention that Ins son T. B. S should 
have an absolute ownership the testator in- 
tended to regulate the succession after the death 
of T. B. S and settle the mode of the subsequent 
enjoyment of tho property, and such detailed 
regulations were only natural, necessary and en- 
tirely m place if T. B S. was intended to be merely 
a tenant for life. Held , therefore, that the rights 
under mortgages granted by T B. S. ceased at 
his death, and that the appellant, as the next 
male heir, was entitled to the onjoymcnt of the 
estate for life free from any rights so acquired 
The case, however, ivas very different with regard 
to the rights acquired under mortgages granted by 
the testator himself. Even if T. B. S. renewed 
such mortgages, the right of the mortgagees would 
not be prejudiced thereby, the renewal of a mort- 
gage by a person with a limited interest m the 
estate not operating as a discharge of debts 
effectually secured upon the radical right The 
appellant accordingly was not entitled to possession 
until full satisfaction had been made of the rights 
of all mortgagees and their successors under mort- 
gages granted by the testator. The appeals were 
allowed and the suits remitted to the High Court 
on that footing. The alternative case set up by 
tho appellant on appeal was only permitted by 
their Lordships to be the ground of judgment, 
because it seemed possible in that way to construct 
the material for a just decision of the true rights 
of the parties concerned, which would be best for 
tho interests of all and prevent further litigation. 
Skinner v. Naunihal Singh (1913). 

I. L. B. 35 All. 211 

WINDING UP. 

See Companies Act (VI of 1882), s 

169 . . . I. L. B. 35 All. 177 

See Company I, L. B. 35 All. 538 

WITHDRAWAL OP SUIT. 

See Civil Procedure Code (Act V 
of 1908), 0 XXIII, R. 1 

I. L. B. 37 Bom. 682 

WITNESS. 

See Bar Council, Resolutions of. 

I. L R. 40 Calc. 898 

statement of— 

See Penai Code (Act XLV of 1860), 

s. 499 . I. L. R. 36 Mad 216 

WORDS AND PHRASES, 

“ a large proportion of the land- 
lords.” 

See Ultra Vires I. L. R. 40 Calc. 123 

-- “ business” — 

See Receiver . I. L. E, 40 Calc. 678 

« cause of action” — 


WORDS AND PHRASES — contd. 

complaint ” — 

See Criminal Procedure Code, ss. 4 

AND 195 ( 1 ) . I. L. R. 35 All. 8 

« court ” — 

See Criminal Procedure Code (Act 
V of 1898), s. 195. 

I. L. R. 37 Bom. 365 

« decree ” — 

See Civil Procedure Code, 1908, ss 
2, 104, 148 . I. L. R 35 All. 582 

ce decree holder 55 — 

See Civil Procedure Code (Act V of 
1908), O. XXI, R. 89. 

I. L. R. 37 Bom. 387 

“ dwell or carry on business or 

personally work for gain 55 — 

See Jurisdiction. 

I. L. R. 40 Calc. 308 

« emoluments of an office ” — 

Sec Pensions Act (XXIII of 1S71). 

I. L. R. 36 Mad. 559 

— <e enforcing a right ” — 

See Penal Code (Act XLV of 1860), ss. 
141,143 . . 17C.W. N. 1132 

“ estate 

See Oudh Estates Act (I of 1869), ss. 
2, 3, 8, 10, 22. 

I. L. R. 35 All. 391 

ce final decree ” — 

See Estates Land Act (Madras I of 
1908) . . X. L. R. 36 Mad. 439 

- - “immovable property” — 

See General Clauses Act (X of 1897), 
s. 3 {25) . I. L. R. 35 All. 156 

“ just cause ” — 

See Letters of Administration. 

I. L. R. 40 Calc. 50 

<c just debts 

See Hindu Law— Alienation. 

I. L. R. 40 Calc. 288 

“ land "■ — 

See Agra Tenancy Act (II of 1901), 
s, 4 ; OH. X . X. L. R. 35 All. 200 

<f landlord of a holding ” — 

See Enhancement of Rent. 

I. L. B. 40 Calc. 29 

“ manpan ” — 

See Civil Procedure Code (Act V 
of 1908), s. 9, Sch. II, s. 20. 

I, L. R. 37 Bom. 442 


See Partition . I. L. R. 36 Mad. 151 
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WORDS AND PHRASES —contcl 

_ 66 matter directly and substan- 

tially m issue 55 — 

See Enhancement of Rent. 

I. L. R. 40 Calc. 29 


WORDS AND PHRASES — concld. 

- “ using ” — 

See Penal Code (Act XLV cf R60) 

s . 471 . I. X R. 36 Mad. 392, 

“violence 55 — 


— “misbehaviour 55 — 

See Bombay Regulation (II of 1827), 

s. 56 . . I. X. R. 37 Bom. 354 

— “ place 55 — 

See Prevention of Gambling Act 
(Bom IV of 1887), s. 4, cls ( a ), ( c ) 

I. Xu R. 37 Bom. 651 

— <c presentation 55 — 

See Registration Act (XVI of 1908), 
ss 31, 32, 52, 87. 

I. X. R. 35 All. 34 

— fi( proprietor 55 — 

See North-Western Province and 
Oudh Land Revenue Act (XIX 
of 1873), ss. 146, 148, 167. 

I. X. R. 35 All. 190 

— s ‘ suit for land 55 — 

See Letters Patent (amended) of the 
Bombay High Court cx. 12. 

I. X. R. 37 Bom. 494 

“ taluqdar 55 — 

See Oudh Estates Act (I of 1869), 
ss. 2, 3, 8, 10, 22. 

I. X. R. 35 All. 391 

— “ trade 

See Receiver . I. X. R. 40 Calc. 678 

— cc useless or inoperative 55 — 

See Letters of Administration. 

I. X. R. 40 Calc, 50 


See Jury, trial by. 

I. X. R. 40 Calc. 367 

WORKMAN. 

See Workmen’s Breach of Contract 
Act (XIII of 1859). 

V X X. R 35 All 143 

_ - breach of contract by— 

See Workmen s Breach of Contract 
Act (XIII of 1859). 

k I. X R. 35 All. 61 

WORKMEN’S BREACH OP CONTRACT 
ACT (XIII OP 1859). 

^ ^ Procedure — Special 

ptocedioe under the Act not applicable to ordinary 
loans between ma&ta and wot l man. Held, that the 
special procedure piovided by Act XIII of 
1859 for the recovery of money advanced in the 
circumstances therein descubed, is not applicable 
where money is advanced to a workman, not for 
the puiposc of assisting him to complete a specific 
piece of woik, but a& an ordinary loan to be repaid 
out of the workman’s wages In the matter oj 
Anusoon Sanyasi, I . L R 28 Mad. 37, referred 
to. Giga v . Muhammad Amin (1912) 

I. X. R. 35 All. 61 

2 Magistrate not com- 

petent to laH proceedings under , unless moved by 
the employer The provisions of Art XIII of 
1859 can only he applied at the instance of the 
employer. A magistrate has no jurisdiction 
huo motu to pa*s orders under that Act as an alter- 
native to taUing action under the Indian Penal 
Code. Chufdi Muhammad A,i(UU3£ ^ ^ 
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